United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLANTS AND 
SUPPLEMENTAL APPENDIX 


IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 

i 

- United States Court of Appeals 

For the 

No. 12,047 District of Columbia Circuit 

_ FILED MAR 12 1954 

BERNARD V. 0 

JOHN W. HECI 


Appeal From Uniled Stales District Court for the District 

of Columbia 



’NEILL, et 
vs. 

LINGER, et aX, Appellees. 


"^|erk 


James M. Earnest 
Fred M. Vinson, Jr. 
Attorneys for Appellants 
1000 Woodward Building 
Washington 5, D. C. 


Press or Bysox S. Adams. Washxxcxox. D. C. 












No. 12,047 

STATEMENT OF QUESTIONS PRESENTED 

The question is whether in a Motion for a Summary 
Judgment, where the movant files no supporting affidavits 
and only attacks the Complaint for failure to state a claim 
upon which relief can be granted, and the facts in the Com¬ 
plaint are not only well pleaded but are augmented by the 
record in a prior court proceeding between the parties, the 
Court may properly grant summary judgment where genu¬ 
ine issues of material fact are presented. 

Another question presented is whether the District Court, 
accepting defendants’ legal theory of the case that plain¬ 
tiffs only assert one single claim in their Complaint, can 
properly grant a so-called “Partial Summary Judgment”, 
even though genuine issues of material facts are presented 
by certain allegations of the Amendment to the Complaint 
and the Answer filed thereto. 

Another question presented is whether a settlor of an 
irrevocable trust, who only expressly reserved the power 
to resign and, in his capacity of co-trustee, to appoint a suc¬ 
cessor trustee of a limited class, either concurrently with 
or subsequent to his resignation as co-trustee, can enter 
into a valid agreement with invalidly appointed successor 
trustees purporting to fix their compensation. 

Another question presented is whether plaintiffs, who 
were invalidly appointed successor trustees, are estopped 
from claiming reasonable compensation for their services 
as acting trustees, notwithstanding a so-called commission 
agreement purporting to limit their right to compensation, 
where plaintiffs have acted as de facto trustees and the 
parties themselves have treated and considered the so- 
called commission letter as being ineffectual and the bene¬ 
ficiaries have not relied upon the “agreement” to their 
detriment or suffered any damages thereby. 

Another question presented is whether doubts as to the 
meaning of a so-called commission letter agreement, be- 


tween plaintiffs, as purported successor trustees, and a 
prior trustee under a trust instrument, should be construed 
against the beneficiaries under the trust instrument, par¬ 
ticularly where, as here, the letter is susceptible of two in¬ 
terpretations, either of which may be said to be reasonable. 

Another question presented is whether, when the intent 
of the parties to a so-called commission letter agreement is 
not clear as to the object of the language used in the integ¬ 
ration, the letter agreement should be construed in the light 
of the circumstances surrounding the signing thereof and in 
the light of the practical interpretation given to it by the 
conduct of the parties subsequent to its signing. 


INDEX. 
Subject Matter 


Page 

Preliminary Statement. 1-2 

Jurisdictional Statement . 2 

Statement of Case. 2-11 

Rules Involved.11-12 

Statement of Points. 12 

Summary of Argument.13-16 

Argument . 


I. There Are Genuine Issues As To Material 
Facts And Consequently The Action Could Not 
Finally Be Disposed Of By Summary Judg¬ 
ment .16-21 

II. The District Court Erroneously Granted a 
“Partial Summary Judgment” Since Material 
Issues Of Fact Exist Under Paragraph 23 Of 
The Amended Complaint And The Answer 
Filed Thereto And Rule 56 Of The Federal 
Rules Does Not Contemplate A Judgment On 
Any Portion Of A Claim Less Than The 
Whole .21-26 

III. The So-Called Commission Letter Of January 
23, 1941 Is Ineffectual Since Sidney L. Hech- 
inger, Neither In His Capacity Of Settlor Nor 
As Co-Trustee Possessed The Power to Enter 
Into Such Agreement With Plaintiffs; And 
Since Plaintiffs’ Designation As Trustees Was 
Contrary To The Powers Expressly Reserved 
In The Trust Instrument And Therefore In¬ 


valid, Plaintiffs Became Defacto Trustees_26-33 

IV. Plaintiffs Are Not Estopped From Seeking 
Reasonable Compensation By Reason Of The - 
So-Called Commission Letter Of January 23, 

1941 .34-39 














11 


Index Continued. 


H 


Page 

V. The So-Called Commission Letter Of January- 
23,1941, Is Susceptible Of Two Interpretations, 
Either Of Which Is Reasonable, And Plaintiffs 
Are Entitled To The Most Reasonable One: 

And In Any Event It Is Of Doubtful Import 
And Extrinsic Evidence Is Admissible To Ex¬ 


plain Its Real Meaning.40-43 

Conclusion .43-44 

Supplementary Appendix .1B-6B 


CITATIONS. 

Cases : 


Associates Discount Corp. v. Crowe, 1940, 71 U.S. 

App. D.C. 336, 110 F. (2d) 126, 128. 25 

Bank of China v. Wells Fargo Bank and Union 
Trust Company, D.C. X.O. Calif., S.D. 1952, 104 

F. Supp. 59. 62 . 19 

Baydrop v. Second Nat. Bank, 1935, ISO A. 469 . 33 

Biggins v. Oltmer Iron Works, 7 Cir., 1946, 154 F. 

(2d) 214, 216, 217... 23 

Birmingham Trust and Savings Company v. Strang, 

et aC 1939, 239 Ala. 218, 194 So. 200 /..!. 29 

Biscoe v. State, 1861, 23 Ark. 592 . 33 

Boyd v. U.S., D.C., Conn., 1929, 34 F. (2d) 48S. 28 

Coffman v. Federal Laboratories, Inc., et al., 3 Cir., 
1948, 171 F. (2d) 94, 97, 98, Cert, denied 69 S. Ct. 

603 24 

Commissioner of Internal Revenue v. Guitar Trust 

Estate, 5 Cir., 1934, 72 F. (2d) 544, 546. 29 

Commercial Trust Co. v. Spiegelberg, 1934, 119 X.J. 

376, 182 A. 875 (Affirming 175 A. 164).,_ 33 

Dewev v. Clark, 1950, 86 U.S. App. D.C., 137, 180 F. 

(2d) 766, 772 .. 20 

Fox y. Johnson & Wimsatt, 1942, 75 U.S. App. D.C. 

211,127 F. (2d) 729, 735 . 42 

Fraser y. Doing. 1942, 76 U.S. App. D.C. Ill, 130 

F. (2d) 617, 622 . 34 

Griley y. Marion Mortgage Co., 1937, 132 Fla. 299, 

182 So. 297 . 28 

Hunter y. Mitchell, 1950, 86 U.S. App. D.C. 121, 180 
F. (2d) 763, 764 . 19 


4 


4 


* 




* 

4 



















Index Continued. 


• • • 
in 

Page 


Liberty National Bank v. Hicks, 1949, 84 U.S. App. 

D.C. 198, 173 F. (2d) 631, 635 . 29 

Loud v. St. Louis Trust Co., 1926, 313 Mo. 552, 281 

S.W. 744, 761 . 32 

Merriam v. U.S., 1882, 107 U.S. 437, 2 S.Ct., 536.... 42 
Miller v. Miller, 1941, 74 U.S. App. D.C. 216, 122 

F. (2d) 209, 212 . 25 

Nieolopole v. Love, 1912, 39 App. D.C. 343, 349. 40 

North American Graphite Corp. v. Allan, 1950, 87 

U.S. App. D.C. 157, 184 F. (2d) 3S7, 390 . 41 

Richardson v. Stenhenson, 1927, 193 Wise. 89, 213 

X.W. 673 .‘. 30 

Rilev v. Titus, 1951, 89 U.S. App. D.C. 79, 190 F. 

(2d) 653 . 21 

In Re Rothenberg's Trust, 1945, 42 A (2d) 767, 770, 

affirming 136 N.J. Eq. 294, 41 A(2d) 392, 396. 33 

Schloss v. Schloss, 1932, 162 Md. 246, 159 A. 745.... 41 

Stoehr v. Miller, 2 Cir., 1923. 296 Fed. 414, 423. 28 

United Meat Co.. Inc. v. Reconstruction Finance 
Corp., 1949, 85 U.S. Ann. D.C. 9, 174 F. (2d) 528, 

531 18 

Text: 

Barron and Holtzoff, Federal Practice and Pro¬ 
cedure, Vol. 3, Sec. 1241, page 11, et seq. 26 

54 Am. Jur., Trusts. 27 

Restatement, Trusts, Sec. 331(1) . 28 

Pomeroy, Equity Jurisprudence (4th Ed. 1918) 

Section IX . 38 


Rules : 

Federal Rules of Civil Procedure, Rule 56 

11, 18, 20, 21, 23-26 
















IN THE 


United States Couit of Appeals 

For the District of Columbia Circuit 


No. 12,047 


BERNARD V. O’NEILL, et al, Appellants 

vs. 

JOHN W. HECHINGER, et al , Appellees. 


Appeal From United States District Court for the District 

of Columbia 


BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 

This is an appeal from a final judgment entered by the 
United States District Court for the District of Columbia 
against appellants (plaintiffs below) in favor of appellees 
(defendants below), granting appellees’ Motion for Sum¬ 
mary Judgment on that portion of appellants’ claim for 
trustees’ commission or compensation, as acting trustees, 
under the Trust Instrument here involved, and leaving for 
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trial, the balance of plaintiffs’ claim as to whether they are 
also entitled to be reimbursed for expenses reasonably in¬ 
curred by them for legal services in the administration of 
the trust. 

For convenience, appellants will sometimes hereinafter 
be referred to as plaintiffs and appellees will sometimes 
hereinafter be referred to as defendants. 

JURISDICTIONAL STATEMENT 

Plaintiffs filed their Complaint for a Declaratory Judg¬ 
ment and other relief in the District Court on March 21, 
1953 (J.A. 2), collectively claiming trustees’ commission or 
compensation of $60,000, and attorneys’ fees of $1500.00, 
and thereby invoked the general jurisdiction of the District 
Court (Sec. 11-306, D.C. Code (1951); 22 U.S.C.A. Sec. 
2201 ). 

The Judgment appealed from was entered by the District 
Court on the 26th Day of October, 1953 (J.A. 94). Plain¬ 
tiffs duly filed and served Notice of Appeal on the 25th day 
of November, 1953 (J.A. 96). In taking this appeal, plain¬ 
tiffs invoke the jurisdiction of this Court to review and 
reverse the Judgment of the District Court (Sec. 17-101, 
D.C. Code (1951); Rule 73 F.R.C.P.). 

STATEMENT OF CASE 

On July 31, 1935, one Sidney L. Hechinger, as Settlor, 
executed a Trust Instrument with himself and plaintiff 
Wolf as Trustees (J.A. 14). 

Under the terms of the Trust Instrument, the Settlor 
conveyed to himself and plaintiff Wolf, as Trustees, 975 
shares of the capital stock of Hechinger Properties Com¬ 
pany, which owned certain real estate and other property 
in the District of Columbia; and the Trustees were directed 
to hold the trust estate for the use and benefit of the Set¬ 
tlor’s wife, defendant Sylvia F. Hechinger and the Settlor’s 
two children, defendants John W. Hechinger and Lois Hech- 
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inger England, substantially in and upon the following 
terms and conditions: 

(a) Equitable title to the trust estate was to vest 
in the three beneficiaries in equal shares; the income 
from each of the three trust estates could be expended 
by the Trustees for the maintenance, support and edu¬ 
cation of the beneficiaries and/or for services rendered 
to or for them; and when the Settlor’s said son and 
daughter attained the age of 21 years, respectively, 
then in the exclusive discretion of the Trustees the 
income could be paid to him or her in quarterly install¬ 
ments; and the income of the Settlor’s wife could be 
paid to her at any time in the discretion of the Trustees. 

(b) The trust was to continue until the Settlor’s 
daughter attained the age of 27 years; and upon her 
attaining such age or in the event of her death before 
doing so, upon the Settlor’s son attaining the age of 
27 years, the trust was to cease and determine and the 
trust estate was to then be paid over to the three 
beneficiaries in equal shares or to the survivor or 
survivors of them. (J.A. 11) 

Concurrently with the execution and delivery of the 
Trust Instrument, the Settlor and plaintiff Wolf entered 
into a commission agreement, dated July 31, 1935, which 
provides in part as follows: 

“You are to receive no compensation for acting 
as such trustee during my lifetime. In the event of 
my death, however, during the terms of the trust, you 
are to receive as such compensation 2% of the corpus 
of the trust estate that comes into your hands and is 
distributed by you, such commission to be paid you 
upon the termination of the trust. You are not to 
receive any commission on the income.” (J.A. 19) 

From and after July 31, 1935, the Settlor and plaintiff 
Wolf, as the named trustees in the Trust Instrument, 
entered into their duties as such trustees and actively 
served as such until January 23, 1941, when the Settlor 
resigned (J.A. 20). 


4 


Paragraph 9 of the Trust Instrument provides that any 
Trustee or Co-Trustee may resign at any time and further 
provides in part as follows: 

“Sidney L. Hechinger, as trustee hereunder, shall 
have the right at any time, by an instrument in writing 
executed by him, to appoint a trust company or banking 
institution having a trust department and an office 
within the District of Columbia, as co-trustee here¬ 
under * * V’ (Emphasis added). (J.A. 18) 

In an instrument dated January 23, 1941, whereby he re¬ 
signed as co-trustee, the Settlor, contrary to the express 
provisions of Paragraph 9 of the Trust Instrument, pur¬ 
ported to appoint the three plaintiffs as successor trustees. 
This instrument provides in part as follows: 

“I, Sidney L. Hechinger * * * hereby resign in 
favor of Julius Wolf, Stanford E. Abel and Bernard 
V. O'Neill * * * my position as trustee of the trust 
created on the 31st day of July, 1935, by me as Settlor 
of the trust and Julius Wolf and myself as trustees of 
the trust * * # . From and- after this date I shall no 
1 longer be such trustee but all powers and duties of 
the trustees under the written indenture shall be vested 
in said Julius Wolf, Stanford Abel and B. V. O’Neill. 
* * *” (Emphasis added). (J.A. 20) 

Also, on January 23, 1941, Settlor addressed a letter 
to the three plaintiffs in which he stated that he had 
named them as co-trustees of said trust estate; that he 
was writing a letter so as to evidence in writing the arrange¬ 
ment between him and plaintiffs as to their compensation 
as trustees; and he then stated as follows: 

“You are to receive no compensation for acting as 
such trustees during my lifetime . In the event of my 
death , however, during the term of the trust, you are 
each to receive as such compensation 1% of the corpus 
of the trust estate which comes into your hands and 
is distributed by you, such to be paid you upon the 
termination of the trust. You are not to receive any 
commission on income other than that included in the 
trust. # ' (Emphasis added) (J.A. 21) 
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This letter, dated January 23, 1941, was marked “Ac¬ 
cepted this 24th day of January, 1941” and signed by all 
three plaintiffs (J.A. 22); and the aforesaid commission 
letter addressed to plaintiff Wolf by the said Sidney L. 
Hechinger dated July 31, 1935, was marked “This letter 
superseded by letter of January 23, 1941.” 

From and after January 24, 1941, plaintiffs acted as 
the sole Trustees under the Trust Instrument; and in such 
capacity administered the trust estates for the uses and 
purposes and in the manner and form as directed and 
required under the terms thereof without any discussions 
with the defendants with respect to the validity of their 
appointment as Trustees or the compensation which they 
would receive until on or about the month of May, 1947. 

Around May, 1947, discussions were had between plain¬ 
tiffs and certain of defendants in respect to the validity 
of the appointment of plaintiffs as Trustees under the 
Trust Instrument, the legal right of plaintiffs to serve as 
Trustees, and the validity of the so-called commission letter 
dated January 23, 1941. Defendants advised plaintiffs 
that although Sidney L. Hechinger had resigned as Co- 
Trustee effective January 23, 1941, he had not reserved 
power to designate plaintiffs as Trustees; that such ap¬ 
pointment was void and of no legal effect ; and correspond¬ 
ingly, plaintiffs took the position that under these circum¬ 
stances the letter signed by them on January 24 1941 was 
equally void and of no effect. Some discussions were also 
had about the possible resignation of plaintiff Abel; and 
defendants advised plaintiffs that they wanted to fully 
protect plaintiffs on account of all prior acts and deeds 
done or performed while acting in the capacity of Trustee 
and also were desirous of having plaintiffs O’Neill and 
Wolf continue acting as Trustees in the future administra¬ 
tion of the estate (Par. 15, J.A. 6). 

A formal written agreement was prepared by defend¬ 
ants or by their counsel for execution by plaintiffs and 
defendants which recites that while the resignation of the 



6 


said Sidney L. Hechinger is clearly provided for in the 
Trust Instrument “with respect to his authority to desig¬ 
nate Stanford Abel and B. V. O’Neill to act as Co-Trustees 
with Julius Wolf in lieu of a trust company or banking 
institution, there may be some doubt” and then provides 
in part as follows: 

“1. That Julius Wolf and B. V. O’Neill, or the 
survivor, shall now and hereafter constitute and be 
the Trustees of said Trust until the termination thereof 
as provided in the instrument creating the same.” 

“2. That the acts and deeds of the said Julius Wolf, 
Stanford Abel and B. V. O’Neill while acting in the 
capacity of Trustees of said trusts be confirmed, ac- 

1 cepted and ratified.” (Emphasis added) (J.A. 7, 104) 

This proposed agreement which was dated May 27, 1947 
was fully approved and agreed to by all three defendants 
(J.A. 7) but was never executed and delivered since plaintiff 
Abel did not agree to resign. However, plaintiffs con¬ 
tinued to act as Trustees of said trust on the premise that 
their services rendered in the past as Trustees and their 
future services as Trustees in the administration of the 
trust were acceptable to defendants as the beneficiaries, 
irrespective of the illegality of their appointment; and 
that plaintiffs ivould receive fair and reasonable compen¬ 
sation for their services theretofore performed, as well as 
those which would be required in the future in the adminis¬ 
tration of the trust. (J.A. 7, 8.) 

From and after May 27, 1947, plaintiffs continued to 
act as Trustees under the Trust Instrument without any 
misunderstanding as to the status of plaintiffs as such 
Trustees or their right to receive compensation for their 
services so rendered, and without interference or molesta¬ 
tion of any kind on behalf of defendants until September 
30, 1950, at which time defendants, or certain of them who 
had become possessed of the books and records of the 
trust estate, declined and refused to surrender them to 


plaintiffs so that they might properly continue with their 
administration of the trust estates. (J.A. 5) 

When defendants declined and refused to surrender to 
plaintiffs the books and records of the trust estate, plain¬ 
tiffs filed an action against defendants and the said Sidney 
L. Hechinger in the United States District Court, being 
Civil Action No. 5389-50, in which they sought to have the 
Court enter a mandatory injunction requiring defendants, 
or such of them as had actual physical custody and posses¬ 
sion of the books and records of the trust estate, to turn 
them over to plaintiffs. 

In Civil Action No. 5389-50, the entire record of which 
is before this Court, the beneficiaries (defendants) in their 
original Answer, contended that the appointment of plain¬ 
tiffs as trustees was inconsistent with the powers expressly 
reserved in the Trust Instrument; and they denied, there¬ 
fore, that the plaintiffs might he deemed to he trustees of 
the trust estate. The beneficiaries also alleged that they 
had been advised that plaintiffs would repudiate the so- 
called commission agreement and that plaintiffs had advised 
them that it would hare no hearing on plaintiffs compensa¬ 
tion. The beneficiaries further alleged that if plaintiffs 
were entitled to any compensation it should be fixed by 
the Court and in their counter-claim, they asked that the 
so-called commission letter of January 23, 1941, be held 
to be binding but if not that the Court fix and decree the 
compensation to which plaintiffs were entitled. (J.A. 100, 
101, 106) 

Upon final hearing of said Civil Action No. 5389-50, the 
District Court granted a mandatory injunction requiring 
defendant John W. Hechinger to surrender and turn over 
to plaintiffs all of the books and records belonging to the 
Trust Estate and the beneficiaries dismissed their counter¬ 
claim so that neither the matter of the validity of the 
so-called commission agreement of January 23, 1941 nor 
plaintiffs right to a commission or compensation for their 
services from January 24,1941 to July 16,1953, were deter¬ 
mined by the District Court in the prior action. 
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Plaintiffs continued to act as the sole trustees in the 
administration of the Trust Estate until the end term 
of the Trust on July 16, 1952. Defendants declined and 
refused to pay plaintiffs any commission or compensation 
for their services rendered as trustees in the administration 
of the estate from and after January 23, 1941 until the 
end period of the trust instrument on July 16,1952. Plain¬ 
tiffs thereupon filed a complaint in the District Court for 
declaratory judgment and other relief. (J.A. 1-22) 

In their Complaint plaintiffs allege, among other things, 
(Par. 17, J.A. S) that at the time of the signing and delivery 
of the so-called commission letter dated January 23, 1941: 

(a) No consideration was paid to any of the plain¬ 
tiffs for a waiver of their right to a commission other 
than under the limited circumstances more fully recited 
therein; 

(b) That such waiver was exacted from plaintiffs 
by virtue of the peculiar relationship of the parties 
which existed at the time, namely all of the parties 
were then in the employ of the Settlor; 

(c) That the Settlor, only reserved unto himself 
the right to appoint a trust company or banking 
institution having a trust department in the District 
of Columbia as co-trustee, and that in purporting to 
resign as co-trustee in favor of plaintiffs, the Settlor 
had acted contrary to the powers expressly reserved 
unto himself in the trust instrument; and 

(d) That at the time of the delivery of the so-called 
commission letter of January 23, 1941 the Settlor had 
completely divested himself of any power and authority 
to enter into a commission agreement and that the 
same was void and of no legal effect. 

[Note: All of these allegations are denied by de¬ 
fendants. (J.A. 33)] 

As heretofore mentioned, plaintiffs further allege (Par. 
15, J.A. 7) that around May, 1947: 

(a) Defendants advised plaintiffs that although the 
Settlor had resigned as co-trustee effective January 


23, 1941 he had not reserved the power to designate 
plaintiffs as trustees; and that such appointment was 
void and of no effect; 

(b) That plaintiffs took the position that under such 
circumstances the so-called commission letter was 
equally void and of no legal effect; 

(c) That from and after May 27, 1947, when the 
proposed agreement ratifying and confirming the acts 
of the Trustees failed of execution because of the 
refusal of plaintiff Abel to resign, that: 

(i) Plaintiffs continued to act as trustees of said 
trust on the premise that their sendees rendered 
in the past as trustees and their future services 
as trustees in the administration of the trust, 
were acceptable to defendants as the benefici¬ 
aries; and 

(ii) That plaintiffs would receive fair and reasonable 
compensation for their services theretofore ren¬ 
dered , as well as those which would be required 
in the future in the administration of the trust.” 
(Emphasis added.) 

[Note: All of these allegations are denied by defend¬ 
ants. (J.A. 31)] 

Plaintiffs further allege (Par. 20, J.A. 11,12): 

(a) That in the actual administration of the trust 
estates they utilized accumulated income to make other 
investments; 

(b) That as a result thereof the corpus of the trust 
estates were greatly increased and as of July 16, 1952, 
the date of the termination of the trust estate, the trust 
assets were of the reasonable value of $2,157,721.02. 

[Note: These allegations are denied by defendants. 

(J.A. 38)] 

Plaintiffs filed an amendment to the Complaint (Supp. 
App. 1-3B) in which they allege that in the discharge of 
their duties as Trustees in the administration of said trust 
estates, it became necessary for them to employ counsel 
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to assist them in interpreting the Trust Instrument with 
a view of determining whether plaintiffs could charge 
the trust estates with the expenses incurred by them in the 
prosecution of said Civil Action Xo. 5389-50, and the 
preparation and filing of income tax returns and allied 
matters, and preparing necessary instruments and docu¬ 
ments, including a release and an indemnity agreement 
incident to the winding up of the trust estates and in the 
making of a final distribution of the trust estates; that 
they had incurred an expense for the services of their 
counsel of $1,500; and in their prayer Xo. 4(a) they seek 
in addition to reasonable compensation for themselves, to 
claim credit for or be reimbursed for an item of expense 
reasonably incurred by them in the administration of the 
trust estates, namely, legal services in the amount of 
$1,500. 

[Xote: These allegations are denied by defendants. 

(Supp. App. 2-3B)] 

Plaintiffs further allege (Par. 22, J.A. 12) that they 
were advised that they could not be compelled to transfer 
all of the trust assets to the beneficiaries until they were 
paid or secured for the amount of compensation to which 
thev were reasonably entitled for their services as trustees; 
that they stood ready and willing to distribute the trust 
assets to the beneficiaries, when there shall have been a 
determination of plaintiffs’ rights to receive compensation 
in the amount thereof; that the fair and reasonable value 
of their services so rendered is the sum of $60,000, which,, 
based upon an evaluation of the trust assets of $2,157,721.02 
results in a commission in the aggregate for the three 
plaintiffs of approximately 2.78%. 

In their prayers (J.A. 13) plaintiffs ask the Court to 
adjudge and declare that the so-called commission letter 
acknowledged by them on January 24, 1941 is void and of 
no legal effect; and that the Court in any event declare 
and adjudge that plaintiffs are entitled to reasonable com- 
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pensation for acting as trustees under the trust instrument 
from and after January 23, 1941 to July 16, 1952, and to 
fix the amount thereof. 

After the filing of the Complaint, plaintiffs and defend¬ 
ants entered into a written agreement under the terms of 
which defendants executed and delivered to plaintiffs their 
joint and several promissory notes in the principal sum of 
$60,000, which, however, is 4 ‘payable in such amount as 
the Court may hereafter fix and determine to be fair and 
reasonable compensation to the Trustees for their aforesaid 
services, or in such amount as the Trustees and bene¬ 
ficiaries may agree upon to be fair and reasonable compen¬ 
sation and thereupon all of the trust assets were dis¬ 
tributed to the beneficiaries. (J.A. 76) 

Defendants filed a Motion for Summary Judgment on 
October 26, 1953. (J.A. 48) The District Court granted 
a so-called “partial summary judgment”, that is, a sum¬ 
mary judgment on the portion of the claim asserted by 
plaintiffs for trustees’ commission or compensation, 
leaving for trial the issues developed by the Amendment 
to the Complaint and the Answer filed thereto, (Supp. 
App. 1-4B) namely, whether plaintiffs are entitled to be 
reimbursed for or to claim credit for the expense of 
counsel fees incurred in the administration of the trust 
estates, and also the reasonable amount thereof. 

Plaintiffs filed their Notice of Appeal on November 25, 
1953. 

RULES 

Rule 56, Federal Rules, as amended, provides in part 
as follows: 

(b) A party aginst whom a claim * * * is asserted 
or a declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part 
thereof. 

(c) * # * The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions 



on file, * • • show that there is no genuine issue as to 
any material fact and that the party is entitled to a 
judgment as a matter of law. * * * 

(d) If on motion under this rule, judgment is not 
rendered upon the whole case or for all the relief 
asked and a trial is necessary the Court * * • shall 
thereupon make an order specifying the facts that 
appear without substantial controversy, * * * and 
directing such further proceedings in the action as 
are just. * * * 

STATEMENT OF POINTS 

1. The Court erred in granting Summary Judgment in 
that there exist genuine issues of material facts. 

2. The Court erred in granting a “ partial summary 
judgment” since it is not authorized under Rule 56 of the 
Federal Rules, as amended. 

3. The Court erred in refusing to hold that Sidney L. 
Hechinger, the Settlor under the irrevocable trust here 
involved, who only reserved to himself the power, in his 
capacity of co-Trustee under the trust instrument, in the 
event of his resignation, to appoint a successor Trustee 
limited to a bank or trust company, could not, either con¬ 
currently with or subsequent to his resignation as co¬ 
trustee, validly appoint plaintiffs as successor trustees 
and enter into a legally enforceable agreement with the 
plaintiffs purporting to fix their compensation. 

4. The Court erred in refusing to hold the so-called 
commission letter of January 23, 1941 is susceptible of two 
interpretations, either of which is reasonable, and that 
giving plaintiffs the more favorable one, they are entitled 
to compensation, or in any event, in refusing to hold that 
the letter is ambiguous and that the letter should have 
been construed in the light of the circumstances surrounding 
its execution and in the light of the practical interpretation 
given to it by the conduct of the parties subsequent to its 
execution. 
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5. The Court erred in holding that plaintiffs are pre¬ 
cluded from receiving compensation as acting trustees 
under the trust instrument here involved by reason of the 
so-called commission letter dated January 23, 1941. 

6. The Court erred in holding that the plaintiffs are not 
entitled to compensation for their services in acting as 
Trustees under the Trust Instrument here involved. 

SUMMARY OF ARGUMENT 
L 

There Are Genuine Issues as to Material Facts and Conse- 
quently the Action Could Not Finally be Disposed of by 
Summary Judgment. 

From defendants ’ standpoint, their Motion of Summary 
Judgment is based wholly upon the pleadings, since no 
supporting affidavits were filed by them. The facts of 
the Complaint are well-pleaded. Genuine issues of material 
fact do exist. Moreover, plaintiffs’ contentions are bol¬ 
stered by the sworn answers of the defendants, admissions 
of counsel and admissions of defendant John W. Hech- 
inger in the prior case between the parties, the entire 
record of which is before the Court. The District Court 
itself in ordering trial upon a portion of plaintiffs’ claim 
has recognized the existence of genuine issues of fact. 
Under such circumstances, the case could not be disposed 
of by summary judgment. 


II. 

The District Court Erroneously Granted a "Partial Summary 
Judgment" Since Material Issues of Fact Exist Under Para¬ 
graph 23 of the Complaint and the Answer Filed Thereto 
and Rule 56 of the Federal Rules Does Not Contemplate a 
Judgment on Any Portion of a Claim Less Than the Whole. 

The District Court purported to grant a so-called 
“Partial Summary Judgment” in that it granted defend¬ 
ants’ Motion for Summary Judgment on that portion of 
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plaintiffs* claim which seeks to recover trustees’ commis¬ 
sion or compensation and then, recognizing that genuine 
issues of material fact are developed by the Amendment 
filed to the Complaint and the Answer filed thereto, pre¬ 
served for trial that portion of plaintiffs* claim wherein 
plaintiffs seeks to be reimbursed for legal expenses reason¬ 
ably incurred by them in the administration of the trust 
estates. A so-called “Partial Summary Judgment” is 
a misnomer and is wholly unauthorized under Rule 56 
of the Federal Rules. 

III. 

The So-Called Commission Letter of January 23, 1941 Is Inef¬ 
fectual Since Sidney L. Hechinger, Neither in His Ca¬ 
pacity of Settlor Nor as Co-Trustee Possessed the Power to 
Enter Into Such Agreement With Plaintiffs; and Since 
Plaintiffs' Designation as Trustees Was Contrary to the 
Powers Expressly Reserved in the Trust Instrument and 
Therefore Invalid, Plaintiffs Became Defacto Trustees. 

It is without dispute that Sidney L. Hechinger, in the 
Trust Instrument, only reserved unto himself the power, 
in his capacity as co-Trustee thereunder, to designate a 
successor trustee of a limited class, in the event of his 
resignation. Since his designation of plaintiffs as suc¬ 
cessor Trustees is contrary to the powers expressly re¬ 
served in the Trust Instrument it is wholly void. If, as 
contended by defendants, this instrument and the letter pur¬ 
porting to fix plaintiffs* compensation are to be construed as 
a “single whole document”, then it necessarily follows 
that the letter purporting to fix compensation is equally 
void and ineffectual. Aside and apart from this, the so- 
called commission letter is void and ineffectual for the 
simple reason that Sidney L. Hechinger, having completely 
alienated all of his interest in the trust property by the 
execution of the Trust Instrument, and not having re¬ 
served unto himself the power to thereafter fix Trustees* 
commission, was a complete stranger and therefore, legally 
incapacitated to enter into a legal and binding agreement 
with plaintiffs. 


15 


IV. 

Plaintiffs Are Not Estopped From Seeking Reasonable Com¬ 
pensation Notwithstanding the Commission Letter of Jan¬ 
uary 23, 1941. 

Plaintiffs are not estopped from asserting a claim for 
commission by reason of the so-called commission letter 
of January 23, 1941, since defendants have been put on 
notice that plaintiffs have consistently contended that it 
would have no bearing on the commission which they were 
entitled to; and from 1947 until the end part of the trust 
on July 16, 1953 plaintiffs continued to act as trustees, 
notwithstanding the invalidity of their appointment, sub¬ 
ject to the understanding that plaintiffs would receive fair 
and reasonable compensation for all services rendered prior 
to 1947 and all services which would be rendered subsequent 
to 1947. Under such circumstances, defendants have not 
relied upon the so-called commission letter to their detri¬ 
ment nor have they suffered any damages in the premises. 
If a successor trustee had been appointed in strict con¬ 
formance with the trust instrument, the trust estates would 
have been burdened with the usual trustees’ commission 
which obtains in like cases. Here plaintiffs seek nothing 
more. Therefore, even if defendants “relied” on the so- 
called commission letter, they suffered no economic 
detriment. 

V. 

The So-Called Commission Letter of January 23, 1941, Is Sus¬ 
ceptible of Two Interpretations. Either of Which Is Reason¬ 
able, and Plaintiffs Are Entitled to the Most Reasonable 
One; and in Any Event It Is of Doubtful Import, and Ex¬ 
trinsic Evidence Is Admissible to Explain Its Real Meaning. 

The so-called commission letter is of an equivocal nature 
and certainly is not free from doubt. In accordance with 
plaintiffs’ interpretation thereof, even if its validity be 
assumed for the purpose of argument, plaintiffs were to 
receive no compensation during the Settlor’s lifetime and 
if the Settlor died before the end period of the trust the 
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compensation was fixed but otherwise was left open for 
future determination. This is its plain and obvious import. 
Consequently, the letter is susceptible of two interpreta¬ 
tions, either of which is reasonable and the one most favor¬ 
able to plaintiffs must be adopted. In any event the letter 
should have been construed in the light of the practical 
interpretation given it by the conduct of the parties them¬ 
selves and on this premise, it is ineffectual and constitutes 
no barrier to plaintiffs receiving fair and reasonable 
compensation. 

ARGUMENT 

I. 

There Are Genuine Issues as to Material Facts and Conse¬ 
quently the Action Could Not Finally be Disposed of by 
Summary Judgment. 

There exist here many issues of fact, some of which are 
as follows: 


(1) 

Whether any consideration was paid to plaintiffs 
for a waiver of their right to a commission other 
than under the limited circumstances recited in the 
so-called commission letter dated January 23, 1941, 
assuming for the purpose of argument that it was valid 
and that defendants’ interpretation of it is correct; 
(J.A. 9) 

( 2 ) 

Whether such waiver was exacted from plaintiffs 
by virtue of the peculiar relationship which existed 
between the parties at the time; (J.A. 9) 

( 3 ) 

Whether at the time of the delivery of the so-called 
commission letter on January 24, 1.941, the Settlor 
had any power and authority to enter into a commission 
agreement at all; (J.A. 9) 
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( 4 ) 

Whether around May, 1947, defendants advised 
plaintiffs that the purported appointment of the three 
plaintiffs as Trustees was void and of no effect; 

( 5 ) 

Whether upon being so advised plaintiffs took the 
position that under such circumstances the so-called 
commission letter of January 23, 1941, was equally 
void and of no legal effect; 

( 6 ) 

Whether from and after May 27, 1947, when the 
proposed agreement ratifying and confirming the acts 
of the Trustees failed of execution because of the 
refusal of plaintiff Abel to resign, plaintiffs continued 
to act as Trustees of the trust on the understanding 
that their services rendered in the past as Trustees 
and their future services as Trustees in the adminis¬ 
tration of the trust were acceptable to defendants as 
the beneficiaries of the trust, and that plaintiffs would 
receive fair and reasonable compensation for their 
services theretofore rendered as well as those which 
would be required in the future in the administration 
of the trust; (J.A. 6-8) 


( 7 ) 

Whether in the actual administration of the trust 
estates plaintiffs utilized accumulated income to make 
other investments; 

( 8 ) 

Whether as a result of plaintiffs’ efforts the corpus 
of the trust estates were greatly increased and as of 
July 16, 1952, the date of the termination of the trust 
estate, the trusts were of the reasonable value of 
$2,157,721.02. (J.A. 11-12) 

( 9 ) 

Whether or not it became necessary for plaintiffs 
to employ counsel to assist them in interpreting the 
trust agreement with a view of determining whether 
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plaintiffs could charge the trust estates with expenses 
incurred by them in the prosecution of said Civil 
Action No. 5389-50, the preparation and filing of income 
tax returns, the preparation of necessary instruments 
and documents, including a release and indemnity 
agreement incident to the winding up of the trust 
estates and in the making of a final distribution of 
the trust estates; 

( 10 ) 

Whether or not plaintiffs were entitled to claim 
credit or be reimbursed for the expense of services 
of legal counsel in the amount of $1,500 and whether 
or not the amount so claimed is fair and reasonable; 
(Supp. App. 2) 

[Note: The District Court has recognized the existence 
of issues of fact in items 9 and 10 by reserving these 
questions for trial. (J.A. 94-95)] 

The Court then, in its consideration of defendants’ 
Motion for Summary Judgment, was called upon at the 
very outset to determine whether or not the action could 
be finally disposed of by way of summary judgment under 
Rule 56(c). If it found, as indeed it should have, that 
there is a dispute as to the facts, and that the issues thus 
resulting are genuine, then, of course, it was not the Court’s 
function to decide such issues of fact. Its sole province 
was to determine whether there was an issue of fact to 
be tried. If none existed, then the Motion properly would 
lie. If material issues of fact did exist then the Motion 
of course, properly should have been denied. When the 
disputed issues of fact here presented are considered in 
the light of the applicable rules of law, it becomes manifest 
that error was committed in granting summary judgment. 

In United Meat Co., Inc. v. Reconstruction Finance Cory., 
1949, 85 U.S. App. D.C. 9, 174 F. (2d) 528, 531, this Court 
said as follows: 
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“The Supreme Court said in Associated Press v. 
United States, (326 U. S. 1, 65 S. Ct. 1416, 1418) ‘We 
agree that Buie 56, [Federal Buies of Civil Procedure] 
should be cautiously invoiced to the end that a party 
may be afforded a trial where there is a bona fide 
dispute of facts between them.’ ” (Emphasis added.) 

In Bank of China v. Wells Fargo Bcmk and Union Trust 
Company. D.C. X.D. Calif., S.D., 1952, 104 F. Supp. 59, 62, 
the Court said in part: 

“At the outset the Court must determine whether 
these causes may finally be disposed of by summary 
judgment. Buie 56(c) F.B.C.P. 28 U.S.C. If there 
is ‘a genuine issue as to a material fact,’ summary 
disposition of the causes cannot be made. This does 
not mean that any factual dispute bars summary judg¬ 
ment. The dispute must be as to material facts; and 
the issue thus resulting must be ‘genuine.’ ” 

In Hunter v. Mitchell , 1950, 86 U.S. App. D.C. 121, 180 
F. (2d) 763, 764, this Court states: 

“The lower court granted appellee’s motion for a 
summary judgment, and we hold that it erred in so 
doing. There is a genuine issue as to a material fact 
involved in the case • * *. As was said in Sarnoff 
et al v. Ciaglia: ‘In Merchants Indemnity Corporation 
of Xew York v. Peterson, 3 Cir., 1940, 113 F. 2d 4, 6, 
we stated that ‘summary judgment may not be given 
under Buie 56 of the Buies of Civil Procedure if there 
be an issue presented as to the existence of any material 
fact.’ This principle was reiterated in Toebelman v. 
Missouri-Kansas Pipe Line Co., 3 Cir., 1942, 130 F. 
2d 1016, in which we said, 130 F. 2d at page 1018: 
‘Upon a motion for a summary judgment it is no part 
of the court's function to decide issues of fact but 
solely to determine whether there is an issue of fact 
to be tried. Bamsouer v. Midland Valley B. Co., D.C. 
Ark. 1942, 44 F. Supp. 523. All doubts as to the exist¬ 
ence of a genuine issue as to a material fact must be 
resolved against the party moving for a summary judg¬ 
ment. Weisser v. Mursam Shoe Corporation, 2 Cir., 
1942,127 F. 2d 344,145 A.L.B. 467’. See also Doehler 
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Metal Furniture Co. v. United States, 2 Cir., 1945, 149 
F. 2d 130, 135.” (Emphasis added.) 

In Dewey v. Clark , 1950, 86 U.S. App. D.C. 137, 180 F. 
(2d) 766, 772, this Court, after reviewing various other 
cases decided by it interpreting Rule 56 of the Federal 
Rules, as amended, states as follows: 

“Our study of the question makes the following 
points clear: (1) Factual issues are not to be tried 
or resolved by summary judgment procedure; only the 
existence of a genuine and material factual issue is 
to be determined. Once it is determined that there is 
such an issue summary judgment may not be granted; 
(2) In making this determination doubts (of course the 
doubts are not fanciful) are to be resolved against the 
granting of summary judgment; (3) There may be no 
genuine issue even though there is a formal issue; 
* * * (4) jf conflict appears as to a material fact the 
summary procedure does not apply unless the evidence 
on one or the other hand is too incredible to be accepted 
by reasonable minds or is without legal probative 
force even if true: (5) To support summary judgment 
the situation must justify a directed verdict insofar as 
the facts are concerned.” (Emphasis added.) 

Have then defendants sustained the burden imposed 
upon them of demonstrating an utter absence of any gen¬ 
uine issue of fact? IVe submit not, particularly in view of 

the fact that anv doubt as to the existence of anv issue must 
• » 

be resolved against the movant. How can it be said that 
the situation justified a directed verdict insofar as the 
facts are concerned ? The contrary is true. Genuine issues 
of material fact being present, plaintiffs should have 
been permitted to proceed with a trial so that the disputed 
facts could be resolved. 

Viewed in the most limited way possible it becomes 
abundantly clear that from and after 1947, at least, after 
all parties in interest had come to recognize that the so- 
called commission letter of January 23,1941 was ineffectual, 
plaintiffs continued to serve as Trustees in the administra- 


tion of the trust estate subject to the understanding and 
condition that their services, notwithstanding the illegality 
of their appointment, was satisfactory to the defendants 
as the beneficiaries of the trust estate and that plaintiffs 
would receive fair and reasonable compensation for their 
services theretofore rendered, as well as those to be ren¬ 
dered in the future administration of the trust estate until 
its date of termination on July 16, 1952. 

Under all the circumstances, the conclusion necessarily 
follows that on the present state of the record, the granting 
of summary judgment was precluded. This Court has 
aptly stated the rule in Riley v. Titus , 1951, 89 U.S. App. 
D.C. 79, 190 F. 2d 653, as follows: 

“Accordingly, the conclusion must follow that on 
the present state of the record at least, the appellees 
have not shown that they are entitled to judgment 
as a matter of law. In such circumstances the granting 
of summary judgment ivas precluded. Elder v. Bran- 
nan, 1950, 87 U. S. App. D. C. 117, 184 F. 2d 219, 
modified, 1951, 341 U. S. 277, 71 S. Ct. 685.’’ (Emphasis 
added.) 

II. 

The District Court Erroneously Granted a "Partial Summary 
Judgment," Since Material Issues of Fact Exist Under 
Paragraph 23 of the Amended Complaint and the Answer 
Filed Thereto and Rule 56 of the Federal Rules Does Not 
Contemplate a Judgment on Any Portion of a Claim Less 
Than the Whole. 

As we have seen, plaintiffs filed an Amendment to their 
original Complaint, in which they alleged that in the 
discharge of their duties as Trustees it became necessary 
for them to employ legal counsel. Plaintiffs further allege 
that they employed counsel to assist them in making a 
proper interpretation of the Trust Instrument in respect 
of whether plaintiffs could legally charge the trust estate 
with expenses incurred by them in the prosecution of said 
Civil Action No. 5389-50 and for the preparation and filing 
of income tax returns and allied matters, preparation of 



necessary instruments and documents, including a release 
and indemnity agreement incident to the winding up of the 
trust estates and in the making of a final distribution of the 
trust assets. 

They allege further that they had incurred expenses of 
$1,500 covering such legal services; and in addition to 
reasonable compensation for themselves, they seek reim¬ 
bursement of such expenses in the amount of $1,500. (Supp. 
App. 1B-3B) 

In their Answer filed to the Amendment to the Complaint, 
(Supp. App. 3-4) defendants deny that in the discharge 
of plaintiffs’ duties as Trustees it became necessary for 
them to employ legal counsel. Defendants deny that in 
the administration of the trust estates plaintiffs were 
required to consider whether or not they could legally 
and properly charge the trust with legal expenses incurred 
in said Civil Action No. 5389-50. Defendants deny that 
plaintiffs were authorized to incur an expense for legal 
services or that plaintiffs might be properly reimbursed 
therefor. Defendants also allege that inasmuch as plain¬ 
tiffs now claim compensation for their services as Trustees, 
the amount of the item of expense incurred for legal services 
in the amount of $1,500 “is includable—if allowed in any 
event — in the amount of $60,000 claimed as compensation 
in the original Complaint .” 

Notwithstanding the material issues of fact thus devel¬ 
oped in the Amendment to the Complaint and the Answer 
filed thereto, the Court purported to enter a so-called “par¬ 
tial summary judgment” on plaintiffs’ claim for compen¬ 
sation, leaving for trial the issues as to whether or not 
plaintiffs were entitled to be reimbursed for legal expenses, 
and the reasonable value thereof. 

In accordance with defendants’ theory, plaintiffs only 
asserted a single claim in the Complaint and the Amend¬ 
ment filed thereto. In other words, defendants’ position 
is that there is here presented only one claim and the 
fact that plaintiffs claim compensation for themselves in 
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the original Complaint and the right to be reimbursed 
for legal expenses in the Amendment filed thereto, does 
not make what is essentially a single claim into several 
claims arising out of wholly distinct transactions. 

If defendants be right in their contentions so made, then 
the Court clearly erred in granting the so-called “partial 
summary judgment”. 

In Biggins v. Oltmcr Iron Works , 7 Cir., 1946, 154 F. 
(2d) 214, 216, 217, the Court in considering a “partial 
summary judgment” granted upon two of five designated 
items embracing plaintiff’s claim for compensation for 
services rendered by him as a sales representative, states 
as follows: 

“ # * The cause of action is based upon a single 

claim. * * * 

# • • • 

“Of the numerous paragraphs contained in Rule 
56, only (a) and (d) are material to the instant situa¬ 
tion. Paragraph (a) provides: 

“ ‘A party seeking to recover upon a claim, counter¬ 
claim, or cross-claim * * * may, at any time after the 
pleading in answer thereto has been served, move * # • 
for a summary judgment in his favor upon all or any 
part thereof.’ 

“True, this paragraph standing alone indicates that 
a plaintiff may be awarded a summary judgment for 
a ‘part’ of the claim sued upon. This paragraph, 
however, when a summary judgment is sought by plain¬ 
tiff for only a part of his claim must be construed in 
connection with paragraph (d) entitled, ‘Case Not 
Fully Adjudicated on Motion.’ It provides: 

“ ‘If on motion under this rule judgment is not 
rendered upon the whole case or for all the relief asked 
and a trial is necessary, the court at the hearing of the 
motion # * * shall if practicable ascertain what material 
facts exist without substantial controversy and what 
material facts are actually and in good faith con¬ 
troverted.’ 


i 
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“The language just quoted is controlling in the 
instant situation where judgment was neither sought 
nor rendered ‘upon the whole case or for all the relief 
asked.’ "When such a situation is presented to a 
court, is it authorized to enter a partial summary- 
judgment as was done in the instant case? Paragraph 
(d ) plainly ansicers this question in the negative. It 
continues: 

“ ‘It (the court) shall thereupon make an order 
specifying the facts that appear without substantial 
controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are 
just. Upon the trial of the action the facts so specified 
Shall be deemed established, and the trial shall be con¬ 
ducted accordingly.’ 

“In other words, interpreting paragraph (d) as a 
whole, it appears plain that a summary judgment is 
not contemplated or authorized for any portion of a 
claim less than the whole. TChen the court is con¬ 
fronted with such a motion as it was in the instant 
case, it is authorized only to make an ‘order’ as to 
the non-controverted facts, ‘including the extent to 
which the amount of damages or other relief is not in 
controversy.’ ” (Emphasis added.) 

In Coffman v. Federal Laboratories, Inc., et al, 3 Cir., 
194S, 171 F. (2d) 94, 97, 98, cert, denied 69 S. Ct. 603, the 
Court, after stating that its conclusion turns on Subsections 
(a) and (b) of Pule 56 and Subsections (a) and (b) of 
Pule 54 then states as follows: 

<< # • * It is clear, however, that there must be 
differing occurrences or transactions which form the 
basis of separate units of judicial action before such 
a judgment can be entered under that rule (meaning 
Pule 54(b)). They are not found here * * * the fact 
that this claim was divided into several parts in the 
findings of fact to determine the impact of the Act 
and orders thereto on various segments of it, does not 
make what is essentially a single claim into several 
claims arising out of wholly, separate and distinct 
transactions. 

• • • • 
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“The other rule to be considered in this connection 
is Rule 56. That Rule covers summary judgment, that 
is, those situations in which a court can enter a judg¬ 
ment based on the pleadings and affidavits filed which 
indicate that a party is entitled to a judgment as a 
matter of law. We have examined subsection (a) of 
the Rule in the light of subsection (d) of the same 
Rule and agree with the Second and Seventh Circuits 
that the Rule ‘does not contemplate a summary judg¬ 
ment for a portion of a single claim in suit . Neither 
does any other rule of the Rules of Civil Procedure 
so contemplate, as far as we are aware. A partial 
summary judgment, as the instant one is termed, under 
the circumstances before us is a misnomer.* Biggins 
v. Oltmer Iron Works, 7 Cir., 1946, 154 F. 2d 214, 216; 
Audi Vision, Inc., v. RCA Mfg. Co., 2 Cir., 1943, 136 
F. 2d 621, 147 A.L.R. 574.” (Emphasis added.) 

This Court has apparently construed Rule 56 in the 
same manner. 

In Miller v. Miller, 1941, 74 U.S. App. D.C. 216, 122 F. 
2d 209, 212, this Court said in part: 

“ # # * Since there is a genuine issue as to a ma¬ 
terial fact, the Court should ‘make an order specifying 
the facts that appear without substantial controversy 
* # • and directing such further proceedings in the 
action as are just’.” 

In Associates Discount Corp. v. Crowe, 1940, 71 U.S. 
App. D.C. 336, 110 F. 2d 126, 128, this Court, in reversing 
the judgment of the District Court granting a summary 
judgment under circumstances where material facts were 
in dispute, said in part: 

“ * # * It was, therefore, the duty of the trial Court 
in the instant case to specify in a finding the facts 
which appear from the pleadings without substantial 
controversy and to go forward with the trial in respect 
of those which remained in dispute. * # *” 


It would seem clear that under Rule 56 of the Federal 
Rules, if the Court finds that a summary judgment cannot 
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be granted where, as here, there obviously exist material 
issues of fact in the amendment to the Complaint and the 
Answer filed thereto, the Court is empowered, to save time 
and expense and simplify the trial by making the order 
specified in Subsection (d) of Rule 56. But it cannot grant 
a “partial summary judgment”, as was done here. See 
Barron and Holtzoff, Federal Practice and Procedure, Vol. 
3, Sec. 1241, page 11, et seq. 

If, as defendants contend, plaintiffs have only asserted 
one claim, the District Court clearly committed error in 
entering a so-called “Partial Summary Judgment”. For 
this reason alone the Judgment should be reversed. 


m. 

The So-Called Commission Letter of January 23, 1941 Is Inef¬ 
fectual Since Sidney L. Hechinger. Neither in His Capacity 
of Settlor Nor as Co-Trustee Possessed the Power to Enter 
Into Such Agreement With Plaintiffs; and Since Plaintiffs' 
Designation as Trustees Was Contrary to the Powers Ex¬ 
pressly Reserved in the Trust Instrument and Therefore 
Invalid, Plaintiffs Became Defacto Trustees. 

When Sidney L. Hechinger, the Settlor created the trust 
here involved, he named himself and plaintiff Wolf as 
Trustees thereunder. Paragraph 9 of the Trust Instru¬ 
ment provides that the Settlor as a Trustee thereunder, 
had the right, by an instrument in writing, to “appoint a 
trust company or banking institution having a trust de¬ 
partment and office within the District of Columbia as 
co-trustee hereunder.” (J.A. 18) 

Contrary to the express powers so reserved by him in 
the Trust Instrument, Sidney L. Hechinger, in his capacity 
as Trustee, by an instrument in writing dated January 23, 
1941, being Exhibit C to the Complaint (J.A. 20) resigned 
in “favor of Julius Wolf, Stanford Abel and B. V. 
O’Neill”; and on the same day addressed a letter to the 
plaintiffs, being Exhibit D to the Complaint (J.A. 21-2) 
in which he stated that he had “named you three gentlemen 
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as co-trustees” of said trust estates; and purported to set 
forth the terms and conditions under which plaintiffs 
would be entitled to receive compensation for acting as 
Trustees, which letter was signed by the three plaintiffs, 
one day later, or on January 24, 1941. 

By reference to the Trust Instrument itself (J.A. 14-19) 
it will be observed that the Settlor created an irrevocable 
trust estate in which he reserved unto himself two powers 
only, as follows: 

(1) To add to the corpus; and 

(2) To appoint a bank or trust company in the Dis¬ 
trict of Columbia as a successor co-trustee. 

Other than this it was a perfected irrevocable trust. 

It would seem without dispute then that in his capacity 
as Settlor he reserved the power to add to the corpus; and 
in his capacity of Trustee he reserved the power to appoint 
a co-trustee, limited, however, to a specific class. 

In 54 Am. Jur., Trusts, Sec. 68, it is stated: 

“It is a general rule that after a trust is completed 
and in force, it cannot be altered or amended * * * 
except under a reserved power of amendment or altera¬ 
tion.” (Emphasis added.) 

In 54 Am. Jur., Trusts, Sec. 69, it is stated: 

“A trust can be altered or amended under reserva¬ 
tion or investiture of a power of modification or 
amendment. But the mode of alteration or amend¬ 
ment, where specified by the terms of the trust, must 
be strictly construed.” (Emphasis added.) 

In 54 Am. Jur., Trusts, Sec. 295, it is stated: 

“Generally, it may be stated that trustees accepting 
a trust upon the terms and conditions of the instru¬ 
ment creating it have no power to alter, change or 
dispense with those terms and conditions.” (Emphasis 
added.) 
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The general rule as stated in Restatement, Trusts, 
Sec. 331(1), is that a Settlor “has power to modify the 
trust if and to the extent that by the terms of the trust 
he reserved such a power.” 

This rule is supported by many authorities, illustrative 
of which is the case of Griley v. Marion Mortgage Co., 
1937, 132 Fla. 299, 182 So. 297, 300. In this case the 
trustee also attempted to name a successor trustee which 
was inconsistent with the powers reserved to the trustee 
in the trust instrument. The Court said: 

“The Marion Mortgage Company being without 
power to name a successor trustee, its designation of 
the Trust Company of Florida as such was without 
authority and void.” (Emphasis added.) 

In Boyd v. U. S., D.C., Conn., 1929, 34 F. 2d 4SS, in its 
application of general trust law, the Court said as 
follows: 

“In the 1915 agreement there was no reserved power 
to revoke, alter, or amend, and, having created a good 
and valid trust agreement wherebv the settlor 
alienated his entire title to the trust property, and 
thereby removed the entire economic benefit in it from 
himself, with the exception of income of the annual 
amount of $3,600 he had no right by agreement with 
the trustee to alter the terms of said trust, so as to 
increase his annual income payments to $4,S00, and 
deprive the remaindermen of the amount of this in¬ 
crease. Therefore, the purported agreement of 1918 
was a nullity, and in no way affected the terms of the 
1915 trust.” * * • (Emphasis added.) 

In Stoehr v. Miller, 2 Cir., 1923, 296 Fed. 414, 423, it is 
stated: 

“It is also well established that if a trust is one 
perfectly created, although it is voluntary, it is 
irrevocable, and is not affected by the subsequent 
acts of the settlor or the trustee. Bill v. Cureton, 2 
Myl. & K. 503; Pycroft v. Christy, 3 Beav. 238; Keyes 
v. Carleton, 141 Mass. 45, 6 N.E. 242, 55 Am. Rep. 441; 
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Sands v. Old Colony Trust Co., 195 Mass. 575, 577, 
81 N.E. 300, 12 Ann. Cas. 837; Thorp v. Lund, 227 
Mass. 474, 116 N.E. 946, Ann. Cas. 1918 B, 1204; 
McPherson v. Rollins, 107 N.Y. 316, 14 N.E. 411,1 Am. 
St. Rep. 826; Lawrence v. Lawrence, 181 Ill. 248, 54 
N.E. 918; Ireland v. Geraghty (C.C.) 15 Fed. 35.” 
(Emphasis added.) 

In Liberty National Bank v. Hicks, 1949, S4 U. S. App. 
D.C. 19S, 173 F. 2d 631, 635, a trust was created as a result 
of a property agreement prior to divorce. One-half of 
the trust was earmarked for the benefit of the settlor’s 
three children and with respect to the other half, he only 
reserved the right to dispose of it by testamentary appoint¬ 
ment. Thereafter, the settlor attempted to abrogate the 
trust and this Court said in part as follows: 

* # * * • 

“• # • jjicks (settlor), in creating this trust re¬ 
tained no control or estate save his life interest in the 
income. His present effort, contrary to the terms of 
the trust, to alter and amend its limitations must, there¬ 
fore, be held for naught. This is the rule applied by 
the Maryland Court of Appeals in Allen v. Safe Deposit 
& Trust Co., 177 Md. 26, 7 A. 2d 180, which we adopted 
and approved.” (Emphasis added.) 

In Commissioner of Internal Revenue v. Guitar Trust 
Estate, 5 Cir., 1934, 72 F. (2d) 544, 546, the Settlors con¬ 
veyed certain property in trust for the benefit of certain 
designated beneficiaries. Thereafter, the Settlors executed 
and recorded a supplemental deed which purported to 
modify the earlier deed. The Court, in holding that the 
second instrument was invalid said in part: 

“• * * The original deed reserved no control over 
the trust in the grantors. After it took effect they had 
no right or interest save as fixed by the deed. As the 
former owners of the property and' as grantors of the 
trust, they had no power to alter the terms of the 
trust nor the duties of the trustees. Sapp. v. Houston 
Nat. Exchange Bank (Tex. Com. App.) 266 S.W. 141; 
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Hurt v. Gilmer, 59 App. D.C. 2S2, 40 F. (2d) 794; 
Anderson v. Kemper, 116 Kv. 339, 76 S.W. 122; 
Dickerson's Appeal, 115 Pa. 19$, S A. 64, 2 Am. St. 
Rep. 547; Vason v. Gilbert, 99 Ga. 220, 25 S.E. 409. 
* * V* (Emphasis added.) 


In Richardson v. Stephenson, 1927, 193 AYis. 89, 213 N.W. 
673, 674, the settlor reserved the right to amend the trust 
at any time before settlor’s death, if all trustees signed 
the amending instrument. An attempted modification was 
held to be invalid because one of the trustees failed to sign 
the amending instrument until after settlor’s death. 

The Court said: 


“* • • The power of revocation must be strictly 
pursued, and that a mere substantial compliance with 
the trust instrument is not sufficient.” (Emphasis 
added.) 

Inasmuch, therefore, as the said Sidney L. Hechinger, 
in his capacity as Trustee, was without the power to name 
a successor co-trustee, except a trust company or banking 
institution with a trust department in the District of 
Columbia, his designation of plaintiffs O'Neill and Abel 
as Trustees was obviously invalid. 

If, as so strongly urged by defendants in their Answer 
and in the argument below, the instrument purporting to 
designate plaintiffs as successor trustees (J.A. 20) and the 
letter purporting to fix their compensation (J.A. 19-20) 
should be construed as constituting the “contract” between 
the parties, or as put by defendants, they should be con¬ 
strued as a “single whole document”, then the conclusion 
is inescapable that since the purported designation of 
plaintiffs was without authority and ineffectual, the letter 
purporting to fix compensation, being as it is, a com¬ 
ponent part of the “single whole document”, is equally 
void and ineffectual. 

In reality the instrument has two aspects. Its subject 
matter is clearly divisible. In one aspect it constitutes the 
resignation of Sidney L. Hechinger. It became effective 
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from the very moment of its signing and unmistakably 
accomplished the resignation of Sidney L. Hechinger as 
co-Trustee, for paragraph 9 of the Trust Instrument 
provides that “Any trustee or co-trustee may resign at 
any time; * # (J.A. 18.) 

In its other aspect the instrument constitutes Sidney L. 
Hechinger’s purported designation of plaintiffs as suc¬ 
cessor trustees. Here something more was required other 
than the mere signing of the instrument to impart validity 
to the act of designation of plaintiffs as successor Trustees. 
The designation of successor Trustees had to be made in 
strict conformance with the powers expressly reserved 
in the Trust Instrument. But as we have seen, it was not. 
Consequently, this instrument, while entirely effectual for 
the purpose of the Settlor’s resignation, was wholly in¬ 
effectual for the purpose of designation of plaintiffs as 
successor trustees, since it is utterlv inconsistent with the 
Trust Instrument. 

But, without doing violence to the rule of contract law, 
which defendants contend for, there is another compelling 
reason why the so-called commission letter is void. Sidney 
L. Hechinger lacked the legal capacity to execute such 
agreement. He had completely alienated his entire title 
and interest in the trust property when he executed and 
delivered the irrevocable Trust Instrument. Accord¬ 
ingly, he no longer had any interest in the subject matter 
nor had he expressly reserved any such power unto him¬ 
self as Settlor. He only reserved the power, in his 
capacity of co-Trustee to designate a successor co-Trustee. 
But neither under such reservation of power, nor under 
general trust law is there conferred upon him the power 
or authority to enter into a legal and binding agreement 
with plaintiffs purporting to fix their compensation. He 
was a complete stranger or interloper. Consequently, his 
acts are binding upon no one, and no benefits enure to the 
beneficiaries. 

Surely no rights under the so-called commission letter 
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accrue to the beneficiaries who were not parties signatory 
thereto. 

In this posture, plaintiffs O’Neill and Abel became 
de facto trustees and since they have assumed to act and 
have in fact acted as trustees in the administration of the 
trust estates they are entitled to fair and reasonable com¬ 
pensation for their services. 

This would seem to necessarily follow since, at best, 
defendants could only urge that plaintiff Wolf continued 
to act as Trustee under his written acceptance of the 
trusteeship at the time the trust was created and that, 
accordingly, he is bound by the terms of the commission 
agreement between himself and the Settlor dated July 31, 
1935. 

But even if this premise be assumed it is without dispute 
that under the circumstances here presented, plaintiffs 
O'Neill and Abel occupy an entirely different status. They 
have served conscientiously and in good faith as acting 
trustees in the administration of the trust estates from 
January 24, 1941 down to and including August 16, 1953, 
without receiving any compensation therefor. 

The applicable rule is stated in Loud v. St. Louis Trust 
Co.. 1926, 313 Mo. 552, 281 S.W. 744, 761. There a trust 
was held to be invalid as violating the rule against per¬ 
petuities. The trustees were nevertheless allowed reason¬ 
able compensation. The Court stated in part: 

“The rule is to allow trustees, in instruments which 
have been set aside for legal flaws, reasonable credits 
for such services and disbursements as were 
rendered * * 

So considered, the so-called commission agreement of 
January 23, 1941, being void and ineffectual, constitutes 
no legal barrier to the enforcement of plaintiffs O’Neill and 
Abel’s just claim for reasonable compensation. Accord¬ 
ingly, the District Court erred in holding to the contrary. 

Furthermore, the fact that there was an antecedent agree¬ 
ment with plaintiff Julius Wolf or that under one inter- 
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pretation it could be said that the letter fixes compensa¬ 
tion, is of no moment. The question still remains whether 
the compensation under all the circumstances is adequate. 

In Re Rotlieriberg’s Trust, 1945,42 A(2d) 767, 770, affirm¬ 
ing 136 X.J. Eq. 294, 41 A. (2d) 392, 396, the Court stated: 

“* * * As to trusts inter vivos, this court by virtue 
of its inherent powers in the field of trusts can relieve 
a trustee from serving for an inadequate compensation 
by increasing the compensation fixed by the trust in¬ 
strument to make it adequate. In Re Bath mis Estate, 
89 X.J. Eq. 144, 104 A. 434; Biseoe v. State, 23 Ark. 
592, Cf. State v. Sartorius, 344 Mo. 919, 130 S.W. (2d) 
541; Gusweiler v. Riverview Apts., 54 Ohio App. 132, 
6 X.E. (2d) 5S7; Smith v. Stover, 262 Ill. App. 440; 
Hanson v. Jordan, 159 Cal. 401, 14 P. 810; Schloss v. 
Schloss, 162 Md. 346, 159 A. 745, * * 

“Here it is considered just and reasonable that a 
trustee should receive a fair compensation for his serv¬ 
ices. Barney v. Saunders, 16 How. 535, 541, 14 L. Ed. 
1047.” (Emphasis added). 

In Biseoe v. State, 1861, 23 Ark. 592, the Court stated 
that it is within the power of an Equity Court to award a 
trustee additional compensation over that which is ex¬ 
pressly fixed in the trust instrument, if the compensation 
was clearly inadequate and the trustees had faithfully per¬ 
formed their dutv. 

* 

If a trustee performs services, beyond those normally re¬ 
quired or for which he would have the right to employ 
another person, the courts allow a trustee compensation 
beyond that fixed in the trust instrument. Baydrop v. Sec¬ 
ond Nat. Bank, 1935, (Conn.) 180 A. 469. Lastly, a 
provision definitely fixing trustees’ commission in a stated 
sum per annum “as compensation for services” does not 
preclude a trustee from receiving additional compensation 
for services rendered after the termination of the trust 
in properly winding it up. Commercial Trust Co. v. Spiegel- 
berg. 1934. 119 X.J. 376, 182 A. 875 (Affirming 175 A. 164). 

Such questions obviously could only be determined upon 
a final hearing and after evidence had been adduced. 

» 
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IV. 


Plaintiffs Are Not Estopped From Seeking Reasonable Com* 
pensation by Reason of the So-Called Commission Letter 
of January 23 . 1941. 

Nor are the plaintiffs estopped from asserting their 
present contention as has vaguely been suggested by 
defendant. They are doing precisely what they have con¬ 
sistently announced to the defendants they would do and 
what the defendants have recognized and stated to the 
District Court would be done; namely, following the 
termination of the trust they have appealed to the Court 
to fix their compensation when compensation was refused 
by defendants. 

From plaintiffs’ standpoint, the allegations of the Com¬ 
plaint and their present contentions are bolstered by the 
admissions of defendants which appear in the record in 
Civil Action No. 5389-50, which was expressly incorporated 
in and made a part of their memorandum of points and 
authorities in opposition to defendants’ motion for sum¬ 
mary judgment. 

As this Court has already recognized, it was the duty 
of the District Court to examine the record in said Civil 
Action No. 5389-50 in every respect and to consider every 
implication of law arising therefrom which had any 
relevant bearing upon the questions presented by plain¬ 
tiffs’ complaint. 

In Fraser v. Doing, 1942, 76 U.S. App. D.C. Ill, 130 F. 
(’2d') 617, 622, this Court states: 

“Appellant’s second objection that Justice Morris 
dismissed his complaint upon a ground outside the 
record, is entirely without merit. In the performance 
of his duty, the judge was not limited to a considera¬ 
tion of the record in Civil Action No. 607. Instead he 
was required to examine the record in Equity No. 
67317 in its every aspect; and it was his privilege to 
consider every implication of law arising therefrom 
which had any relevant bearing upon the question 
presented by appellant’s complaint.” 
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The pertinent parts of the record in the prior proceed¬ 
ing are as follows: 

In their original Answer, Second Defense, Sub- 
Paragraph (d), Pages 2-3, defandants allege in part as 
follows: 

“Defendants admit that on or about January 23, 
1941, Sidney L. Hechinger resigned as Trustee of 
Trust Instrument of July 31, 1935; but they deny that 
said Sidney L. Hechinger, as Settlor of the Trusts, 
exercised the power of appointing Substituted Trustees 
as related by Paragraph 9 of said Trust Instrument 
* * and inasmuch as Exhibit ‘B’ (the resignation 
of the Settlor and the purported appointment of 
plaintiffs dated Jan. 23, 1941) to the Complaint 
appears to be in conflict with the provisions of Para¬ 
graph 9 of the Trust Instrument of July 31 , 1935 , 
defendants deny that any of the plaintiffs may be 
deemed to be Trustees of said Trusts by virtue of the 
provisions of Exhibit ‘B’ to the Complaint. * # 
(Emphasis added.) (J.A. 99, 100.) 

The contention of defendants is consistent with the posi¬ 
tion initially taken by their counsel (later changed) during 
the pretrial proceeding on June 7,1952, wherein the follow¬ 
ing occurred: 

“Thf> Court: Do you claim that Exhibit B wherein 
Sidney L. Hechinger appointed the plaintiffs trustees 
under the trust instrument is inconsistent with the 
trust instrument? 

Mr. Littleton : Inconsistent. He reserved power to 
appoint only a trust company. If he can name these 
people instead of a trust company then it is not in¬ 
consistent. 

The Court: Do you take the position that Sidney 
L. Hechinger, when he executed Exhibit B whereby 
he appointed the plaintiffs as trustees under the trust, 
that that was inconsistent with the provisions of the 
trust instrument? 

Mr. Littleton: It is not in accordance with the 
reserve powers, your Honor. 
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The Court : That is what you claim. 

Mr. Littleton : Yes. 

(Emphasis added.) (J.A. 105-6.) 

Substantially the same allegations were made by the 
three beneficiaries in their Amended and Refrained 
Answer, First Defense, Sub-Paragraph (e), Pages 3-4. 

In addition, the defendants allege in Sub-Paragraph (i), 
Page 17, of their Amended Answer, in part as follows: 

“Defendants charge that plaintiffs have made it 
clear to defendant John IV. Hecliinger—during the 
period of the negotiations carried on with him for the 
resignation of plaintiffs as Trustees—that at the end 
period of the Trusts they propose to repudiate their 
compensation agreement with the Settlor of the Trusts, 
dated January 23 , 1941 , even though the Settlor of the 
Trusts be then alive; * * *.” (Emphasis added.) 
(J.A. 100.) 

In the prayers of their Amended Answer, defendants 
pray as follows: 

“8. In the event the Court be of the opinion that 
the Trustees are entitled to compensation—notwith¬ 
standing their agreement with the Settlor dated 
January 23, 1941—that the amount thereof be fixed 
and decreed by the Court.” 

“9. However, defendants pray that the compensa¬ 
tion agreement of January 23, 1941 be held to be bind¬ 
ing upon plaintiffs as Trustees of the Trust; and if the 
Court deems proper that this proceeding be retained 
under the jurisdiction of the Court until the end period 
of said trust—which will occur in July, 1952.” 

(J.A. 101.) 

During the taking of the deposition of defendant John 
IV. Hechinger, on January 26, 1951, he was interrogated 
with respect to Sub-Paragraph (e), Page 8, of the 
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Affirmative Defense set out in his original Answer in which 
reads in part as follows: 

“The conduct of the plaintiffs herein render them 
persona non grata to defendants as Trustees of said 
Trust; and while plaintiffs are privileged to resign as 
Trustees, it appears to be their desire to continue as 
Trustees after requested by defendants to bring a pro¬ 
ceeding in this Honorable Court to effect such resigna¬ 
tion and the appointment of new Trustees. Any 
Trustee of said Trust and especially plaintiffs should 
be content to abide by the agreements made as regards 
compensation; and * * * no good cause is alleged by 
plaintiffs for its repudiation.” 

The witness was asked specifically whether or not any 
of the plaintiffs have ever stated to him that they would 
not abide by the so-called letter commission agreement of 
Januarv 23, 1941 and he testified as follows: 

“I do recall there was something said—I cannot 
remember which Trustee said it, that that letter of 
compensation would have no bearing on the fee, on the 
compensation fee.” (J.A. 101.) 

During oral argument in the District Court on April 18, 

1951, counsel for the beneficiaries (defendants), after 

stating to the Court that they would be able to show a good 

and valid consideration for the execution and deliverv of 

• 

the so-called commission letter of January 23, 1941, then 
stated that he had included a prayer in the counterclaim of 
the beneficiaries with respect to the matter of the com¬ 
pensation because “we wanted to be as fair as we can to 
these men who allegedly have served as Trustees for this 
Trust.” 

He then states further: 

“If the Court feels that they are entitled to any 
more compensation than has already been paid to them 
(obviously meaning the alleged prior benefits which 
they contended had been conferred), we , the defendants 
in this case, will be ready and willing to pay whatever 
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the Court fixes as additional compensation.” 
(Emphasis added.) (J.A. 105.) 

Also, during the pretrial on June 11, 1951, counsel for 
defendants, in connection with the trustees’ compensation, 
stated as follows: 

“Mr. Carretta: That is just the point. We want 
to settle this case once and for all. 

The Court: You want to get it settled? 

Mr. Carretta : But we will be in Court next year for 
compensation. Counsel comes in and says that the 
piece of paper (meaning the so-called commission 
letter of January 23, 1941) didn’t mean anything. We 
would like to know if it is settled now. If ice owe them 
some money we would like to pay them 77 . (J.A. 106.) 
(Emphasis added.) 

In Associates Discount Corporation v. Crowe, 1940, 71 
U. S. App. D.C. 336, 110 F. (2d) 126, 127, this Court in 
reversing the judgment of the District Court granting a 
summary judgment where material facts were in dispute, 
quotes from Pomeroy, Equity Jurisprudence (4th Ed. 
1918) Section IX, with respect to equitable estoppel, as 
follows: 

“Sec. S04 • * * Equitable estoppel is the effect 
of the voluntary conduct of a party whereby he is 
absolutely precluded, both at law and in equity, from 
asserting rights which might perhaps have otherwise 
existed, either of property, of contract, or of remedy, 
as against another person, who has in good faith relied 
upon such conduct, and has been led thereby to change 
his position for the worse, and who on his part acquires 
some corresponding right, either of property, of con¬ 
tract, or of remedy.” 

The rule obviously does not apply here since defendants 
have not been misled by any act or conduct of plaintiffs. 
Defendants have not altered their position or suffered any 
detriment in the premises. Defendants have been well 
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aware of the fact that plaintiffs have always considered 
that the so-called commission letter of January 23, 1941 
was ineffectual and not controlling. Since 1947 defendants 
have consented to plaintiffs continuing to serve as trustees 
under the Trust Instrument subject to the express under¬ 
standing that plaintiffs would be paid fair and reasonable 
compensation for all services theretofore rendered as well 
as all services rendered in the future in the administration 
of the trust estates. 

Moreover, where a Settlor reserves to himself the power 
to appoint a bank or trust company as a successor trustee 
he is presumed in law to be familiar with the usual charges 
and expenses in such administration. Birmingham Trust 
and Savings Company v. Strong, et al., 1939, 239 Ala. 218, 
194 So. 200, 210. 

In this case the Court can indeed take judicial notice of 
the fact that the Settlor for many years has been a member; 
of the Advisory Board of American Security & Trust 
Company and therefore, had peculiar knowledge as to the 
usual and reasonable charges and expenses which a suc¬ 
cessor trustee, who is qualified under Paragraph 9 of the 
Trust Instrument, would have charged, had a successor 
Trustee been designated by the Settlor in the manner and 
form as provided in the Trust Instrument. 

Had such appointment been made the trust estate would 
have been burdened with the usual and reasonable charges 
and expenses of administration which are made by such 
qualifying bank or trust company in the District of 
Columbia. Here plaintiffs seek no more compensation than 
would otherwise have been paid to a bank or trust com¬ 
pany. Therefore, defendants have not acted to their detri¬ 
ment nor have they suffered any loss. Hence, the doctrine 
of equitable estoppel does not apply. 
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V. 

The So-Called Commission Letter of January 23, 1941, Is Sus¬ 
ceptible of Two Interpretations, Either of Which Is Rea¬ 
sonable, and Plaintiffs Are Entitled to the Most Reasonable 
One; and in Any Event It Is of Doubtful Import and Ex¬ 
trinsic Evidence Is Admissible to Explain Its Real Meaning. 

The so-called commission letter of January 23, 1941, 
provides that the Trustees are to receive no compensation 
during the lifetime of the Settlor; and in the event of the 
Settlor's death, during the term of the trust, they are each 
to receive one percent of the corpus of the trust, which 
came into the Trustees’ hands and was distributed by them. 
Certain it is that this language is of an equivocal nature 
and is not free from doubt. It is susceptible of two inter¬ 
pretations,, either of ivhicli is reasonable. One is the inter¬ 
pretation which defendants contended for, namely, that 
plaintiffs would receive no compensation unless the Settlor 
died before the end term of the trust. Another interpreta¬ 
tion is that plaintiffs were to receive no compensation 
during the Settlor’s lifetime, ivhich is precise!y what the 
document sags; and that if the Settlor died before the 
termination of the Trust the compensation was fixed but 
otherwise was left open for determination after two things 
had occurred, namely, the termination of the Trust and the 
death of the Settlor. 

Here the so-called commission letter of January 23, 1941 
was obviously prepared by the Settlor. Since, it is 
susceptible of two interpretations, either of which is reason¬ 
able, the one most favorable to plaintiff must prevail. 
Also, all doubts as to its meaning must be construed against 
defendants, since they occupy no better position than the 
Settlor. 

In Xicolopole v. Love, 1912, 39 App. D.C. 343, 349, this 
Court said in part as follows: 

“In the case at bar, plaintiff prepared the lease, and, 
though the language used in reserving to him the right 
to terminate the lease for the purpose of rebuilding is 
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somewhat ambiguous, it will most reasonably admit of 
the interpretation we have given it, especially in the 
light of the rule that where a contract will admit of 
tiuo constructions, either of which is reaso'nable, the 
one most favorable to the grantee must be adopted, on 
the principle that a man’s grant shall be construed most 
strongly against himself.” (Emphasis added.) 

Where the Settlor’s language is susceptible of more than 
one construction, the Courts are inclined to interpret it so 
as to give fair and reasonable compensation to the 
Trustees. Schloss v. Schloss, 1932, 162 Md. 246, 159 A. 
745, 747. 

This Court in North American Graphite Corp. v. Allan, 
1950, 87 U. S. App. D.C. 157, 184 F. (2d) 387, 390, also 
states as follows: 

u* • * Appellant having written the letter which 
beca)ne the basic contractual instrument doubts as to 
its meaning are to be construed against appellant. 
Minton v. F. G. Smith Piano Co., 1911, 36 App. D.C. 
137, 33 L.R.A., N.S., 305; Xicolopole v. Love, 1912, 
39 App. D.C. 343, 47 L.R.A., N.S., 949; National Sym¬ 
phony Orchestra Ass’n. v. Konevsky, D.C. Mun. App. 
1945, 44 A. 2d 694: American Suretv Co. v. Pauly, 1897, 
170 U.S. 133, 18 S. Ct. 552, 42 L. Ed. 977; Williston on 
Contracts, Revised Edition, Vol. 3 §621, p. 1788; Re¬ 
statement, Contracts, § 236(d); Mock v. Trustees of 
First Baptist Church of Newport, supra, 67 S.W. at 
page 11. * * (Emphasis added.) 

If, as we contend, the language in the so-called com¬ 
mission letter does admit of two interpretations and our 
interpretation is a reasonable one, then it does not preclude 
plaintiffs from receiving fair and reasonable compensa¬ 
tion for their services as acting trustees, particularly since 
the agreement must be construed against defendants. 
There would simply be a postponement of the due date or 
payment of compensation. The Court in the declaratory 
judgment action filed by plaintiffs could decide first that 
plaintiffs were entitled to fair and reasonable compensation 
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and secondly, the court could fix and determine the amount 
thereof. 

In any event, the language of the so-called commission 
letter, being ambiguous, or at least of an equivocal nature, 
extrinsic evidence should have been received in order to 
properly interpret the language in question. 

In Merriam v. U. S., 1882,107 U. S. 437, 441, 2 S. Ct. 536, 
540, the Court states as follows: 

“It is a fundamental rule that in the construction of 
contracts the courts mav look not onlv to the language 
employed, but to the subject matter and the surround¬ 
ing circumstances, and may avail themselves of the 
same light which the parties possessed when the con¬ 
tract was made. * * *” 

In Fox v. .Johnson & Wimsatt, 1942, 75 IT. S. App. D.C. 
211, 127 F. (2d) 729, 735, this Court in holding that parole 
evidence may be received not only to explain terms of 
doubtful import, but to aid the integration in order to 
establish a particular document or to apply it to its proper 
subject matter, states in part as follows: 

“Parol evidence may be received not only to explain 
terms of doubtful import, but to aid the integration 
in order to establish a particular document or to apply 
it to its proper subject matter. Bradlev v. Washington, 
etc*.. Packet Co., 1839, 13 Pet. 89, 99, 10 L. Ed. 72; 
Harten v. Loffler, 1907, 29 App. D.C. 490, affirmed, 
1909, 212 U.S. 397, 29 S. Ct. 351, 53 L. Ed. 568; 
Sampliner v. Maryland Casualty Co., 6 Cir. 1933, 63 
F. 2d 332. Where the intent of the parties is not clear 
as to the object of the language used in the integration, 
it will be construed in the light of the circumstances 
surrounding the parties when the integration took 
place and in the light of the practical interpretation 
gii'en to the controverted portions by their conduct. 
Sand Filtration Corp. v. Cowardin, 1909, 213 U.S. 360, 
29 S. Ct. 509, 53 L. Ed. 833; Bradley v. Washington, 
etc., Packet Co., supra; Harten v. Loffler, supra; 
Beneke v. Moss, 4 Cir., 1931, 46 F. 2d 948; Cory v. 
Hamilton Nat. Bank, 6 Cir. 1929, 31 F. 2d 379, 382; cf. 
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Bertelsen & Petersen Engr. Co. v. U.S., 1 Cir., 1932, 
60 F. 2d 745.” (Emphasis added.) 

Here the intent of the parties is not clear as to the object 
of the language used in the integration. It, therefore, 
should have been construed in the light of the circumstances 
surrounding the parties when the integration took place. 
More significantly, it should have been construed in the 
light of the practical interpretation given to the con¬ 
troverted portions by the conduct of the parties themselves, 
for as we have seen, both the plaintiffs and defendants, by 
their acts and conduct, over a long period of time, treated 
and considered the letter as being ineffectual and having 
absolutely no bearing on the amount of compensation to be 
ultimately paid plaintiffs for serving as Trustees from 
1941 through 1953 and in efficiently discharging the 
numerous duties attendant upon the administration of a 
trust estate, the corpus of which was in excess of 
$ 2 , 000 , 000 . 

Accordingly, the District Court erroneously interpreted 
the so-called commission letter of January 23, 1941, and 
in any event committed error in not according plaintiffs a 
trial so that evidence in support of their contentions could 
have been adduced. 


CONCLUSION 

As clearly demonstrated by a mere reading of the 
Complaint and the Amendment to the Complaint and the 
Answers filed thereto, there exist here issues of fact. They 
are material issues of fact. They are genuine. 

Under these circumstances, the Court in its application 
of Rule 56 could not presume to be the trier of the facts. 
Genuine issues of fact being present, the Motion for 
Summary Judgment should have been denied. 

Moreover, if defendants’ theory of the case be true, the 
Court has misconstrued and misapplied Rule 56 since it 
purported to grant a partial summary judgment, which is 
not authorized. 
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The Settlor was without authority to name a successor 
co-Trustee unless accomplished in the manner and form as 
provided in the Trust Instrument. Accordingly, his pur¬ 
ported designation of plaintiffs O'Xeill and Abel was a 
mere nullity and they became de facto trustees. The so- 
called commission letter of January 23, 1941 is ineffectual 
since Sidney L. Hechinger lacked the legal capacity to enter 
into it and plaintiffs are therefore entitled to fair and 
reasonable compensation. 

As we have seen, the so-called commission letter is 
susceptible of two interpretations, either one of which is 
reasonable. Plaintiffs, therefore, are entitled to the inter¬ 
pretation most favorable to them and all doubts as to its 
meaning, particularly on a Motion for Summary Judgment, 
must be resolved against defendants. 

In any event, the so-called commission letter is of 
doubtful import and accordingly, testimony should have 
been received so that the language contained therein could 
have been construed in the light of the circumstances sur¬ 
rounding the parties when the integration took place and 
particularly in the light of the practical interpretation 
given to it by the conduct of the parties themselves. 

On this premise it becomes manifest that the so-called 
commission letter was deemed and treated by the parties 
for all purposes as being ineffectual, at least from and 
after May, 1947. So considered, it constitutes no barrier 
to the payment of fair and reasonable compensation to 
plaintiffs for their services as acting Trustees under the 
Trust Instrument, both prior to and subsequent to 1947. 

Accordingly, the Judgment should be reversed. 

Respectfully submitted, 

James M. Earnest 
Fred M. Vinson, Jr. 

Attorneys for Appellants 
1000 Woodward Building 
Washington 5, D. C. 
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149 Filed June 1,1953 

UNITED STATES DISTRICT COURT 
TOR THE DISTRICT OF COLUMBIA 

Civil Action Xo. 1258-53 
Bernard V. O’Neill, et al., Plaintiffs 


v. 

John TV. Hechinger, f.t al., Defendants 

Amendment to Complaint 

Come now the plaintiffs, by their attorneys of record and 
amend the original Complaint tiled herein by adding Para¬ 
graph 23 and Prayer Xo. 4(a) as follows: 

23. Plaintiffs further allege that in the discharge of their 
duties as Trustees in the administration of said trust it 
became necessary for them to employ legal counsel; that 
they employed James M. Earnest to assist them in making 
a proper interpretation of the aforesaid trust instrument 
in respect of whether or not the Trustees could legally and 
properly charge the trust estate with expenses incurred by 
them in the prosecution of the aforesaid Civil Action Xo. 
5389-50, and in the enforcement of said claim, in the prep¬ 
aration and filing of income tax returns and allied matters, 
in preparing necessary instruments and documents, includ¬ 
ing a release and an indemnity agreement incident to the 
winding up of the trust estates, and in the making of a final 
distribution of the trust assets as provided in the aforesaid 
trust instrument; that in this regard they have received a 
bill from the said James M. Earnest in the amount of 
$1,500.00 covering all of his aforesaid services, which they 
consider to be fair and reasonable, and that in addition to 
reasonable compensation for themselves they are advised 
that they are entitled to claim credit for or to be reimbursed 
for this item of expense which was reasonably necessary 
in order to properly discharge their duties as Trustees as 
aforesaid. 


150 Prayer Xo. 4(a).—That the Court adjudge that 
plaintiffs, in addition to reasonable compensation 

for themselves are entitled to claim credit for or to be re¬ 
imbursed for an item of expense reasonably incurred by 
them in the administration of the aforesaid trust estate, 
namely, legal services in the amount of $1,500.00. 

Bernard V. O’Neill 
Bernard V. O’Neill 
Julius Wolf (KNS) 

Julius Wolf 

Stanford E. Abel (BVO) 
Plaintiffs 

James M. Earnest 
James M. Earnest 
Fred M. Vinson, Jr. 

Fred M. Vinson, Jr. 

Attorneys for Plaintiffs 
1000 Woodward Building 
Washington 5, D. C. 

STerling 3-2650. 
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151 Filed June 5, 1953 

Answer of Defendants to Amendment to Complaint 

Comes now the defendants, John W. Hechinger, Sylvia 
F. Hechinger and Lois Hechinger England, by and through 
their attorneys, Robert A. Littleton and Cornelius H. 
Doherty, and, for answer to the amendment to the com¬ 
plaint, say: 

1. The complaint, as amended, fails to state a claim 
against defendants upon which relief can be granted. 

2. Defendants refer to, and rely upon, the original an¬ 
swer filed herein the same as if it was incorporated herein. 

3. Defendants deny that in the discharge of plaintiffs’ 
duties as Trustees of the Trusts created by the Trust In¬ 
strument of July 31, 1935, pursuant to the agreements of 
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July 31, 1935, and January 23, 1941 (made exhibits to the 
original complaint herein), it became necessary for the 
plaintiffs to employ legal counsel in the administration of 
the affairs of said Trusts; and it is denied that in the ad¬ 
ministration of the said Trusts it was a part of the duties 
of plaintiffs as Trustees to consider the matter of an in¬ 
terpretation of the Trust Instrument of July 31, 1935, in 
respect of whether or not the plaintiffs could legally and 
properly charge the Trusts with expenses. 

4. It is denied that plaintiffs, as Trustees of said Trusts, 
were authorized by the Trust Instrument of July 31, 1935, 
and/or by Exhibits “B”, “C” and “D” to the original 

complaint, to incur the extraordinary expenses now 
152 claimed; and it is denied that plaintiffs may be re¬ 
imbursed for any expenses they may incur or have 
incurred in the matter of prosecuting a claim for com¬ 
pensation against these defendants as beneficiaries of said 
Trusts. 

5. Defendants aver that the plaintiffs have heretofore 
charged the Trusts with $2863.00 alleged to be incurred by 
them in the prosecution of Civil Action No. 53S9-50; and 
that the payment of same out of funds of the Trusts was 
duly protested by the defendants. Such payment was not 
approved by order of Court in Civil Action No. 5389-50 
and has never been agreed to bv defendants. 

6. Defendants further aver that the ordinary and neces¬ 
sary administrative expenses of the Trusts since June 22, 
1950, when Civil Action No. 5389-50 was concluded, have 
been and should be insignificant; and insofar as plaintiffs 
now claim compensation for their services as Trustees, 
the amount thereof is includable—if allowed in any event— 
in the amount of $60,000.00 claimed as compensation in the 
original complaint. 

7. Defendants deny that plaintiffs are entitled to counsel 
fees and/or an allowance of counsel fees in the preparation 
and prosecution of their claim for compensation as alleged 
in the amended complaint and/or as alleged in the original 
complaint. 
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■Wherefore, the defendants pray that the complaint, as 
amended, be dismissed. 

Robert A. Littleton 
1021 Tower Building 
Washington, D. C. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorneys for Defendants 

• **#•#*•♦* 
153 Stipulation for Supplemental Record 

It is hereby agreed and stipulated by plaintiffs and de¬ 
fendants, by and through their respective attorneys of rec¬ 
ord, that there shall be included a supplemental record in 
the appeal filed by plaintiffs from the Judgment entered 
herein on October 26, 1953, consisting of the following: 

(1) Amendment to the Complaint; 

(2) Answer filed thereto; 

(3) This Stipulation; 

and it is further 

Stipulated and agreed that the supplemental record con¬ 
sisting of the foregoing shall be certified and transmitted 
by the Clerk of the District Court to the United States 
Court of Appeals for the District of Columbia Circuit, 
pursuant to Rule 75(h) of the Federal Rules, as amended; 
and it is further 
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Stipulated and agreed that plaintiffs may, if they so de¬ 
sire, print the foregoing supplemental record as an appen¬ 
dix to their brief. 

James M. Earnest 
James M. Earnest 
Attorney for Plaintiff's 
1000 "Woodward Bldg. 


Washington, D. C. 


Cornelius H. Doherty 
Cornelius H. Dohertv 

w 

Attorney for Defendants 
1114 Denrike Building 
Washington, D. C. 




• • 
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Untteii States (Hour! of Appeals 

For the District of Columbia Circuit 


No. 12,047 


Bernard V. O’Neill, Julius Wolf and 
Stanford E. Abel, Appellants 

vs. 

John W. Hechinger, Sylvia F. Hechinger and 
Lois Hechinger England, Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The appellants, plaintiffs below, in their brief appar¬ 
ently are endeavoring to evade the clear cut issue that 
is presented in this case and that is whether they may 
become trustees under an instrumnt and ignore the con¬ 
ditions covering their compensation. 



Certain references are made in the plaintiffs’ brief to 
a prior action between plaintiffs and the defendants, 
wherein the plaintiffs herein were the plaintiffs and the 
defendants herein were the defendants, and being United 
States District Court No. 53S9-50, and contained in part 
in the joint appendix commencing at page 99 A. 

Commencing at page 35 of their brief, the plaintiffs 
set forth various excerpts from this record all indicating 
that the defendants contested the right of the settlor 
to appoint the plaintiffs as trustees. They fail to bring 
to the attention of the Court that when this matter 
came on for trial that the defendants admitted that the 
appoinment of the plaintiffs as trustees was consistent 
with the trust instrument and that no question was being 
raised as to the validity of their appointment, and an 
order was entered in that cause directing the defendant, 
John 'VY. Hechinger, to turn over all the records to the 
plaintiff's as trustees (J.A. 106-A—111-A). 

SUMMARY OF ARGUMENT 

The plaintiffs became trustees under the writing dated 
January 23, 1941, and became such trustees subject to 
the conditions contained in this writing. 

The question of the validity of the appointment of 
plaintiffs as trustees was necessarily in issue in the case 
of O’Xeill, et al v. Hechinger, et al, Civil Action No. 
53S9-50. and the decision in that case is res judicata. 

The issue as to whether plaintiffs are entitled to a com¬ 
mission as trustees is a separate and distinct issue from 
the issue as to whether they may burden the trust with 
attorneys’ fees, and the granting of the motion for 
summary judgment was correct. 


ARGUMENT 


Plaintiffs’ Right to Compensation is Contained in 
Letter of January 23, 1941 

The original complaint filed by the plaintiffs (J.A. 2-A 
—23-A) presented only the claim of plaintiffs for Sixty 
Thousand ($00,000.00) Dollars for compensation as trus¬ 
tees under the trust instrument of July 31, 1935. 

The letter of January 23, 1941, directed to the plain¬ 
tiffs by Sidney L. Hechinger, the settlor of the trust, 
and accepted by each by their signature subscribed to the 
writing, is very clear (J.A. 21-A). One of the state¬ 
ments contained therein is the following: ‘T am writing 
this letter so as to evidence in writing the arrangement 
between us as to your compensation as trustees.” This 
letter then goes on and contains the following: 

“You are to receive no compensation for acting as 
such trustees during my lifetime. In the event of 
my death, however, during the said term of the trust, 
you are each to receive as such compensation 1% of 
the corpus of the trust estate which comes into your 
hands and is distributed by you, such commission to 
be paid you upon the termination of the trust. You 
are not to receive any commission on income other 
than that included in the trust. 

I am sending this letter in duplicate so that you 
may endorse on one of the copies your acceptance 
of this arrangement.” 

Yerv trulv vours, 

/s/ Sidney L. Hechinger 

Accepted this 24th day of January, 1941 
/s/ Stanford E. Abel 
/s/ B. V. O’Neill 
/s/ Julius Wolf 
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It is contended by plaintiffs that the settlor did not 
have the authority to exact such conditions as to their 
compensation and that they received no consideration for 
waiving their right to receive compensation. 

It is the contention of the defendants that plaintiffs 
having agreed to act as co-trustees without compensa¬ 
tion. under certain conditions, that they are now estopped 
to demand such compensation. 

There is nothing in the pleadings to indicate any fraud 
or compulsion on the part of the settlor in requiring 
their acceptance of the agreement. Their only compen¬ 
sation was contingent upon the settlor surviving the 
termination of the trusts in which event each plaintiff 
would receive a commission of one per cent (1%) of the 
corpus of the trusts. The trusts having terminated, and 
the settlor still living, plaintiffs are entitled to no com¬ 
pensation. This contingency not having occurred plain¬ 
tiffs now endeavor to obtain compensation by claiming 
that the verv agreement under which thev derive their 
power as trustees is void and that they are entitled to 
receive what they term reasonable compensation for 
their services as trustees. 

It is the contention of defendants that the pleadings 
disclose that the writing under which plaintiffs were ap¬ 
pointed is clear evidence of the agreement between 
plaintiffs and the settlor: that plaintiffs accepted the 
terms of the agreement and became trustees without any 
compensation unless the settlor died during the term of 
the trusts. Plaintiffs were employees of the settlor and 
no matter what prompted them to agree to the writing 
of January 23. 1941, they are bound by it. 

There is no law which prevents persons from agreeing 
to the amount of their compensation for performing any 
agreed task. 


In the case of Mclntire v. Mclntire, 192 U. S. 116, the 
the parties agreed that Edwin A. Mclntire should act as 
administrator but without any allowance for commission 
or other charge for his services as such administrator. 
Edwin A. Mclntire, after accepting this obligation, 
claimed compensation as administrator in his final ac¬ 
count and an exception to this claim was sustained. The 
Court, at page 123, made the following pertinent state¬ 
ment: 

“Whether the bargain was good or bad, the services 
were rendered under it, and therefore purported to 
be gratuitous. The law does not forbid gratuitous 
services, even in fiduciary relations, and if acts pur¬ 
port to be done gratuitously no claim for payment 
can be founded upon them at a later date.” 

In the case of Woodruff v. New State Ice Co., 197 
Fed. (2d) 36, the Court, at page 38, made the following 
statement: 

“Where a party voluntarily does an act or renders 
a service, and there was no intention at the time 
that he should charge therefor, or an understanding, 
express or implied, that the other should pay, he 
will not be permitted to recover, for the law does 
not convert an intended gratuity into a legal obliga¬ 
tion.” 

The claim of plaintiffs falls clearly within the law laid 
down in the case of Washington Loan and Trust Com¬ 
pany v. Convention of Protestant Episcopal Church of 
the Diocese of Washington, et al, 54 App. D. C. 14, 293 
Fed. Rep. S33. In that case, one Phillips died leaving a 
will and naming the Washington Loan and Trust Com¬ 
pany the Executor of his will and trustee of the personal 
estate disposed of by it. The will provided compensa¬ 
tion for the Executor based on three per cent (3%) of 
the net income of said estate. In the event the named 
Executor refused to act as Executor for this compensa- 
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tion, then the Court was directed to appoint an executor 
and trustee who would accept tills compensation. The 
Washington Loan and Trust Company endeavored to 
obtain an agreement from the beneficiaries for additional 
compensation, without success. It filed its petition for 
the probate of the will and the issuance of letters testi- 
mentary to it. 

The Trust Company filed a final account in which it 
asked for the allowance of Three Per Cent (3%) on the 
corpus of the personal estate and an attorney’s fee. Ob¬ 
jections were made to this part of the Executor’s account. 
The Probate Court sustained the objections and entered 
an order holding that the Executor was bound by the 
terms of the will. 

The Executor appealed and this Court, at page 18, 
made the following statement: 

“The executorship in the case before us was ten¬ 
dered to the trust company upon certain conditions. 
It accepted the executorship but expressed the 
opinion that the conditions were illegal. This was 
not equivalent to a refusal to be bound by the con¬ 
ditions. It rather disclosed a disposition to retain 
the executorship while reserving the right to assail 
the conditions. This was not permissible. It could 
not take the benefit and reject the burden. They 
were inseparable. A situation somewhat analogous 
to this was presented in Utermehle v. Xorment, 197 
U. S. 40, 57, 25 Sup. Ct. 291, 49 L. Ed. 655, 3 Ann. 
Cas. 520, where it was held that a party taking the 
benefit of a provision in his favor under a will has 
really no foundation to dispute the proposition that 
he is thereby precluded from at the same time at¬ 
tacking the validity of the very instrument under 
which he received the benefit. The court cites several 
state cases in support of this view. One of those 
cases, Fry v. Morrison, 159 Ill. 244, 42 X. E. 774, 
held that one who took a beneficial interest under a 
will was thereby estopped to set up any right or 
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[ claim of his own, though otherwise well founded, 

which would bar or defeat the effect of any part of 
the will. Here the trust company accepted a bene¬ 
ficial interest under the will and now seeks to defeat 
the effect of that part of the document which limits 
the amount of its compensation. This may not be 
done. We think it must be held that in accepting 
the executorship the trust company consented to 
be bound by the provisions limiting its fees.” 

The foregoing statement clearly indicates that plain¬ 
tiffs accepted the obligation of trustees of the trusts 
without compensation except upon a contingency which 
did not occur. 

The plaintiffs, in their brief, refer to an alleged writ¬ 
ing dated May 27, 1947, between the parties and which 
writing is set forth in the joint appendix on pages 103-A 
and 104-A. This writing was never signed by the parties 
and appears to have been intended only for the purpose 
of validating the appointment of the plaintiffs as trus¬ 
tees. There is nothing contained in the unsigned agree¬ 
ment that would indicate that plaintiffs intended to con¬ 
test the condition of their appointment covering the com¬ 
pensation they were to receive. 

Plaintiffs Are Estopped to Question Their Appointment 

as Trustees 

Commencing on page 26 of plaintiffs’ brief they ques¬ 
tion the authority of Sidney L. Hechinger to appoint 
them as trustees. This same question was originally 
before the Court in the case of O’Neill, et al v. Hech¬ 
inger, et al. Civil Action No. 5389-50, wherein it was 
necessary for the Court to rule as to whether plaintiffs 
were trustees under the trust agreement dated July 31, 
1935. This ruling was necessary in order to direct that 
the defendants were required to turn over to the plain¬ 
tiffs, as trustees under the trust instrument dated July 
31, 1935, all books of account, all records, documents, 
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check books, bank books, copies of all income tax returns 
and all other papers or documents relating to the ad¬ 
ministration of the trust estates (J.A. 110-A). No ap¬ 
peal was taken from this judgment and it is final. 

In the case of Woods v. Cannaday, SI U. S. App. D. C. 
2S1, 15S Fed. (2d) 1S4, the Court, in passing on a similar 
question, stated: 

“The most casual examination of the papers in 
the original suit shows unmistakably that the deci¬ 
sive question in the case was the ownership of the 
club and that the judgment was a conclusive determi¬ 
nation of that issue in favor of the Off-Beat Club and 
Cannaday. This necessarily follows since, if Woods 
were the owner of the club, as is now claimed, ob¬ 
viously no judgment against him for despoiling its 
property and converting its funds could have passed. 
We have held often enough not to require repetition 
that res judicata applies not only to points on which 
the court was actually required to pronounce judg¬ 
ment, but, as well, to every point which properly be¬ 
longed to the subject of the controversy and which 
the parties, in the exercise of reasonable diligence, 
might have brought forward at the time. See United 
States ex rel. Donner Steel Co. v. Interstate Com¬ 
merce Com.. 56 App. D. C. 44, S F. (2d) 905, 53 Wash. 
Law Rep. S24; Xalle v. Oyster, 36 App. D. C. 36, 38 
Wash. Law Rep. S26.” 

It is clear that plaintiffs are not now in a position to 
contend that Sidney L. Hechinger did not possess the 
power to appoint them as trustees and to require their 
signature to the agreement limiting their compensation. 

The Trial Court Properly Granted the Motion 
for Summary Judgment 

In the original complaint filed by the plaintiffs on 
March 20, 1953, the only real issue contained therein was 
whether plaintiffs were entitled to commission in the sum 
of Sixty Thousand ($60,000.00) Dollars. The plaintiffs in 
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their brief, on page 11, state that after the filing of the 
complaint the plaintiffs and defendants entered into a 
written agreement under the terms of which defendants 
executed and delivered to plaintiffs their joint and sev¬ 
eral notes in the principal sum of Sixty Thousand ($60,- 
000.00) Dollars which, however, is “payable in such 
amount as the Court may hereafter fix and determine to 
be fair and reasonable compensation to the trustees for 
their aforesaid services or in such ammount as the trus¬ 
tees and beneficiaries may agree upon to be fair and rea¬ 
sonable compensation”. 

No action was taken by the plaintiffs to turn over the 
trust assets until the defendants filed a motion for an 
order directing plaintiffs to deliver corpus of trust to 
defendant, which was filed on April 27, 1953, and upon 
the delivery of the corpus to the defendants this motion 
was withdrawn (J.A. 47-A-4S-a). 

No other issue was in the complaint until an amend¬ 
ment to the complaint was filed and a prayer that in 
addition to reasonable compensation for themselves plain¬ 
tiffs are entitled to claim credit for or to be reimbursed 
for an item of expense reasonably incurred by them in 
the administration of the aforesaid trust, namely, legal 
services in the amount of Fifteen Hundred ($1500.00) 
Dollars. 

Plaintiffs now contend that the Court granted a partial 
summary judgment and that it was in error. The plain¬ 
tiffs fail to take into consideration the effect of Rules 
54 (b) and 62 (h) of the Federal Rules of Civil Proced¬ 
ure, which are as follows: 

“54 (b) Judgment Upon Multiple Claims. When 
more than one claim for relief is presented in an 
action, whether as a claim, counter-claim, cross-claim, 
or third-party claim, the court may direct the entry 
of a final judgment upon one or more but less than 
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all of the claims only upon an express determination 
that there is no just reason for delay and upon an 
express direction for the entry of judgment. In the 
absence of such determination and direction, any 
order or other form of decision, however designated,, 
which adjudicates less than all the claims shall not 
terminate the action as to anv of the claims, and the 
otder or other form of decision is subject to revision 
at any time before the entry of judgment adjudicat¬ 
ing all the claims. As amended Dec. 27, 1946, effec¬ 
tive March 19, 1948.” 

“62 (h) Stay of Judgment Upon Multiple Claims. 
Tthen a court has ordered a final judgment on some 
but not all of the claims presented in the action under 
the conditions stated in Rule 54 (b), the court may 
stay enforcement of that judgment until the entering 
of a subsequent judgment or judgments and may 
prescribe such conditions as are necessary to secure 
the benefit thereof to the party in whose favor the 
judgment is entered. As amended Dec. 27, 1946, ef¬ 
fective March 19, 1948.” 

The same question was before this Court and was very 
fully covered in the case of Gold Seal Company v. Sinclair 
Weeks, Secretary of Commerce, and Robert C. Watson., 
Commissioner of Patents, and S. C. Johnson & Son-, Inc., 
Xo. 11631, and decided by this Court on January 7, 1954. 
To the same effect are the cases of Durasteel Co. v. Great 
Lakes Steel Corporation, 205 Fed. (2d) 438, and Town of 
Clarksville. Viryinia. v. United States, 19S Fed. (2d) 238. 

The letter of January 23, 1941, as well as the letter of 
July 31, 1935, evidence the whole of an agreement between 
the Settlor of the Trusts and person or persons who 
acted as Trustees of the Trusts as regards the conditions 
under which compensation would be claimed by persons 
who acted as Trustees. In construing the meaning of the 
letters of July 31, 1935 and January 23, 1941, there is 
no ambiguity in their language; and it is apparent from 
the documents constituting the resignation of Sidney L. 
Hechinger as co-Trustee of the Trust of July 31, 1935 in 
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favor of Julius Wolf, Stanford E. Abel and B. V. O’Neill 
and the acceptance of the appointment as co-Trustees by 
B. V. O’Neill and Stanford E. Abel they acquired the 
acquiescence of Julius Wolf as one of the original co- 
Trustees of the Trust Instrument in their designation as 
substitute Trustees in the room and stead of Sidney L. 
Hechinger. It would also appear that the resignation of 
Sidney L. Hechinger as one of the original co-Trustees 
of said Trust Instrument was not intended to be effec¬ 
tive until the substituted co-Trustees named therein had 
accepted the appointment to be co-Trustees under said 
Trust Instrument. It does not appear reasonable to 
assume that Stanford E. Abel and B. V. O’Neill could 
become volunteer or constructive co-Trustees of the Trust 
Instrument of July 31, 1935 without the acquiescence of 
Sidney L. Hechinger who designated them as co-Trustees 
upon his resignation and/or without the consent of Julius 
Wolf, the other original eo-Trustee of the Trust. If the 
resignation instrument of Sidney L. Hechinger as co- 
Trustee of January 23, 1941 and his letter to the plain¬ 
tiffs of January 23, 1941 (which was accepted by the 
plaintiffs on January 24, 1941) be construed as a single 
whole document in order to construe the purpose and 
meaning thereof, it would appear that the powers that 
were reserved to Sidney L. Hechinger in the Trust In- 
strument of July 31, 1935 in his capacity as co-Trustee 
of the Trust Instrument have been substantially complied 
with, if not literally, by the designation of Stanford E. 
Abel and B. V. O’Neill to be successor Trustees in the 
room and place of Sidney L. Hechinger, or in the room 
and place of a Trust Company or Banking Institution; 
provided, the basic purposes of the Trust Instrument of 
July 31, 1935 have been preserved in all other respects. 
The provisions of Paragraph 9 of the Trust Instrument 
are in the category of powers reserved by the Settlor of 
the Trust to Sidney L. Hechinger as one of the co-Trustees 
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thereof to enter into an agreement with suitable persons 
to act as substituted eo-Trustees of the Trust Instrument 
in the event of the resignation of one of the original co- 
Trustees. 

In the case of Rand v. Helvering, 116 Fed. (2d) 929, 
it is said: 

“Ordinarily, a contract, whether written or oral, 
in the absence of statute changing the rule, may 
be changed, modified or waived in whole or in part 
by a subsequent contract or agreement, express or 
implied, oral or written.” 

There can be no doubt that the designation of Stan¬ 
ford E. Abel and I>. V. O’Xeill as substituted Trustees 
and the agreement they made with Sidney L. Hechinger 
and Julius IVolf as the original co-Trustees of said 
Trust Instrument of July 31, 1935, within the power 
of each of them to enter into. 

The primary issue in this case is whether or not the 

beneficiaries of said Trust Instrument of Julv 31, 1935 
• • 

have any rights in said agreements of July 31, 1935 and 
January 23. 1941: or. whether the plaintiffs may now’ 
repudiate their agreement of January 23, 1941 with Sid¬ 
ney L. Hechinger and Julius AYolf for the purpose of 
gaining a personal benefit to them and imposing a burden 
on the beneficiaries, contrary to the specific terms and 
conditions of said agreement—as well as the agreement 
of July 31. 1935—which it purports to modify. 

Tn the case of Crutcher et al v. Joyce et al , 134 Fed. 
(2d) S09, it is said: 

“The cardinal rule in Tennessee and elsewhere for 
determining the rights of parties in a trust estate of 
this kind is to ascertain and effectuate the intention 
of the settlor of the trust, if not repugnant to law 
or public policy: and that intention is to be ascer¬ 
tained from the instrument as a whole, considered 


33 


in the light of the surrounding and attending cir¬ 
cumstances. The entire instrument is to be consid¬ 
ered. All of the language must be weighed and some 
meaning given to each part, provision and expres¬ 
sion, consistent with the rest thereof, if that can be 
done” 

The plaintiffs’ counsel very frankly and appropriately 
concedes that the agreement of Julv 31, 1935 between 
Sidney L. Hechinger as Settlor and Julius Wolf as eo- 
Trustee is a part and parcel of the original Trust In- 
struument. That agreement is to be treated as a part 
and parcel of the original Trust Instrument for the rea¬ 
son that it fixes the compensation of co-Trustees other 
than Sidney L. Hechinger. Therefore, when the agree¬ 
ment of July 31, 1935 between Sidney L. Hechinger and 
Julius Wolf with respect to the compensation of co- 
Trustees of the Trust other than Sidney L. Hechinger is 
modified and/or superseded by the letter of January 23, 
1941 to Julius Wolf, Stanford E. Abel and B. V. O’Neill, 
the acceptance of the letter of January 23, 1941 by Sid¬ 
ney L. Hechinger as one of the original co-Trustees and 
the plaintiffs herein is not inconsistent with any of the 
basic terms of the Trust Agreement of July 31, 1935 and 
is in complete accord with that part thereof that is evi¬ 
denced hi/ the agreement of July 31, 1935 between Sidney 
L. Hechinger, Settlor, and Julius Wolf. 

The issue as to compensation for the Trustees and the 
question of attorney's fee for representing the Trustees 
in the formal matter of turning over to beneficiaries the 
assets of the Trusts at the end period thereof are clearly 
separate issues: and it is quite apparent that the Court 
was fully justified in its action in declaring that the 
judgment on the issue of compensation to the Trustees 
for their sendees, as provided by the letters of July 31, 
1935 and January 23, 1941, was final. 





CONCLUSION 


/ 


It is respectfully submitted that onf the issue of com¬ 
pensation for the trustees that the Court properly granted/ 
defendants’ motion for summary judgment and that Jhe 
judgment for the defendants should be affirmed. 
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